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ORDER

The Petition for Panel Rehearing or Clarification is
DENIED.

The opinion filed August 29, 2001, is hereby AMENDED
asfollows:
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1. On page 11797 of the dip opinion, the phrase"'Lacking
“force of law," " is deleted, and the word"interpretations’
iscapitalized. After "SIP. .. .")." and before "Interpreta-
tions" the following text and footnote isinserted: "This
statement makes it clear that the SIP's reach extends only
to those it directly regulates,5 and does not have "force of
law" constituting binding precedent for future SIP revi-
sions."

2. On page 11797 of the dip opinion, the following footnote
number 5isinserted: "5The EPA, a State, or a citizen may
seek enforcement of the SIP's provisions in various ven-
ues. 42 U.S.C. 88 7413, 7604; see Friends of the Earth v.
Carey, 535 F.2d 165, 173 (2nd Cir. 1976); Ohio Envtl.
Council v. U.S. Digt. Ct., S. Digt. of Ohio, E. Div. , 565
F.2d 393, 396 (6th Cir. 1977); Kamp v. Hernandez , 752
F.2d 1444, 1454-55 (9th Cir. 1985)."

3. On page 11798 of the dip opinion, the following footnote
number 6 is added at the end of Part 11(A)(1) after"advo-
cating thisinterpretation":

"6The present case is distinguishable from Exxon Mobil
Corp. v. EPA, 217 F.3d 1246 (9th Cir. 2000), in two sig-
nificant respects. First, our decision in Exxon predated the
Supreme Court's decision in Mead; to the extent that the
analyses differ, Mead controls. Second, the present case
isdistinguishable from Exxon. In Exxon , the EPA had
issued afinal rule carefully explaining its interpretation
of section 211(m) of the Clean Air Act. 217 F.3d at 1248-
49. Here, by contrast, the EPA has never undertaken to
explainitsinterpretation of section 110(1) of the Clean
Air Act, affording us no basis to understand the EPA's
reasoning or to assess its exegesis of the statutory text."
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OPINION
PAEZ, Circuit Judge:

In this pro se petition for review, Robert Hall raises proce-
dura and substantive challenges to the Environmental Protec-
tion Agency's ("EPA") approval of arevision to the air
quality plan adopted by Clark County, Nevada,2 which modi-
fies existing rules for new stationary sources seeking permits
to emit pollutants in Clark County. The most significant issue
that Hall raises is whether the EPA adequately assessed Clark
County's prospects, under itsrevised air quality plan, of meet-
ing the Clean Air Act's ("CAA" or "Act") requirements con-
cerning attainment of federally-established air quality
standards. The statutory basis for this claim isthe Act's
requirement that the EPA determine whether air quality plan
revisons will "interfere” with attainment requirements. See
CAA §110(1), 42 U.S.C. § 7410(]).

Although we reject Hall's procedural challenges, we con-
clude that the EPA's interpretation of its review responsibility
under 8 110(1) is not consistent with the Act. The EPA argues
that, so long asarevision to an air quality plan does not relax
existing pollution control measures, there necessarily will be
no interference with attainment requirements. The EPA con-
cluded that the revisions at issue here did not relax the preex-
isting rules; and so, without further inquiry, the EPA made a
determination of "non-interference." This truncated analysis
--which, asthe EPA admits, at most assures that the rules as
revised will not "exacerbate the existing situation--does not
fulfill the EPA's responsibility under § 110(1). That provision
requires the EPA to evaluate whether the plan as revised will
achieve the pollution reductions required under the Act, and
the absence of exacerbation of the existing situation does not

2 Nevada has delegated authority for promulgating air quality plans for

Clark County to the County. See Nev. Rev. Stat. 445B.500(c)(1).
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assure this result. We therefore remand this matter to the EPA
for further consideration.

Background

A. Clean Air Act

The Act creates aframework for the "development of coop-
erative Federal, State, regional, and local programs to prevent
and control air pollution.” CAA 8§ 101(a)(4), 42 U.S.C.

§ 7401(8)(4). Pursuant to § 109(b)(1) of the Act, the EPA sets
National Ambient Air Quality Standards ("NAAQS"), "the
attainment and maintenance of which . . . are requisite to pro-
tect the public health." 42 U.S.C. § 7409(b)(1). In 1971, the
EPA promulgated NAAQS for six criteria pollutants,
including--as relevant for our purposes--particul ate matter,
carbon monoxide, and ozone. 36 Fed. Reg. 8186 (1971); 40
C.F.R. pt. 50.

Each State must submit a State Implementation Plan

("SIP") that "specif[ies] the manner in which [NAAQS] will
be achieved and maintained within each air quality control
region” in the State. CAA § 107(a), 42 U.S.C. 8 7407(a). As
summarized by the EPA, "the purposesof aSIP. .. areto
make demonstrations (of how attainment, maintenance, and
progress will be achieved) and to provide a control strategy
that will achieve the necessary reductions and otherwise meet
the requirements of the Act." State Implementation Plans;
General Preamble for the Implementation of Title | of the
Clean Air Act Amendments of 1990, 57 Fed. Reg. 13,498,
13,567 (Apr. 16, 1992) (hereinafter SIP Preamble for 1990
Amendments). By virtue of the States rolesin devising a
strategy and adopting an implementation plan, the Supreme
Court has emphasized that "[i]t isto the States that the Act
assignsinitial and primary responsibility for deciding what
emissions reductions will be required from which sources.”
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Whitman v. Am. Trucking Assns, 531 U.S. 457, ,121 S. Ct.
903, 911 (2001).

There are exceptions to that primary responsibility of the
States. At least since the 1970 Clean Air Act Amendments
("1970 Amendments"), the Act has required the States to reg-
ulate certain sources of emissions, including, for example,
new stationary sources and automobiles, and has established
afloor of minimum emissions control standards for such
sources, below which the SIPs cannot go. See Train v. NRDC,
421 U.S. 60, 79 n.16 (1975).

State SIPs are subject to EPA review and, if inadequate,
disapproval. CAA §110(l), 42 U.S.C. § 7410(l). "The
requirement that the States . . . submit [SIPs] to EPA for
review allows for federa oversight of the States' effortsto
achieve and maintain the required level of air quality." S.
Rep. No. 101-228, at 9, 1990 U.S.C.C.A.N. 3385, 3395.

B. Pre-1990 Statutory Deadlines for Nonattainment
Areas

In the 1970 Amendments, Congress required the Statesto
achieve attainment of NAAQS by 1975. See S. Rep. No. 101-
228, at 10 (1989), 1990 U.S.C.C.A.N. 3385, 3396-97. In the
1977 Clean Air Act Amendments (1977 Amendments’),
those deadlines gave way to a new 1982 deadline, with the
possibility of extensions until 1987 for certain pollutants. See
General Preamble for Proposed Rulemaking on Approval of
State Implementation Plan Revisions for Nonattainment
Areas, 44 Fed. Reg. 20,372, 20,375 (Apr. 4, 1979) [hereinaf-
ter SIP Preamble for 1977 Amendments]. In 1989, based on
perceived "widespread failure" to meet air quality standards,
Congress again considered amendments to the Act. S. Rep.
No. 101-228, at 11, 1990 U.S.C.C.A.N. at 3396-97.

C. 1990 Amendments.

The resulting Clean Air Act Amendments of 1990 (1990
Amendments") established a new set of attainment deadlines.
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In generd, the 1990 Amendments contemplated that |ess seri-
ous nonattainment areas would attain NAAQS within five
years of enactment and that more serious nonattainment areas
would have 10 yearsto attain NAAQS. See, eg., CAA
§172(8)(2)(A), 42 U.S.C. § 7502(a)(2)(A) (setting default
five- and 10-year attainment deadlines); CAA 8§ 186(a)(1), 42
U.S.C. 8§ 7512(a)(1) (setting 1995 and 2000 deadlines for
attainment of carbon monoxide NAAQS); CAA § 188(c), 42
U.S.C. 8 7513(c) (setting various attainment dates for areasin
moderate and serious nonattainment for PM-10, with an out-
side deadline of December 31, 2001, for serious nonattain-
ment areas). |n addition, the 1990 Amendments modified the
statutory minimum emission controls, including the minimum
emission controls for new stationary sources. See, eq., S.
Rep. No. 101-228, at 24-25, 1990 U.S.C.C.A.N. at 3410-11.

The 1990 Amendments also established an elaborate time-
table for States to submit various new planning documents to
the EPA, revisions to the pollution control requirements of
existing SIPs, and demonstrations of interim progress and,
ultimately, attainment.3 As summarized by the Senate Report:
"The emphasisinthehill . . . isnot on the deadlines but on
what happens in the period before deadlines.” S. Rep. No.
101-228, at 12-13, 1990 U.S.C.C.A.N. at 3398-99."[T]he
nonattainment provisions of the bill are designed . . . to
require regular and monitored progress toward attainment
cood

3 Using the required submissions related to attainment of carbon monox-
ide NAAQS as an example, the 1990 Amendments establish atimetable
for States to submit: emissionsinventories, see CAA 8 187(a)(1), 42
U.S.C. 8§ 7512a(a)(1); aformal modeling analysis demonstrating how a
State's SIP control strategy will meet the statutory goals, see CAA

§ 187(8)(7), 42 U.S.C. § 7512a(a)(7); mobile source requirements, see,
eqg., CAA §187(b), 42 U.S.C. § 7512a(b); new source review require-
ments, see, eq., CAA 88 172(c)(5) & 173,42 U.S.C. 88 7502(c)(5) &
7503; demonstrations that milestones have been met, see, eg., CAA

§ 187(d)(2), 42 U.S.C. § 7512a(d)(1); and contingency plansin case fore-
casts prove inaccurate, see, e.g., CAA 8187(a)(3), 42 U.S.C.

§ 7512a(a)(3).
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D. Clark County's New Source Review Program Revi-
sons

At the time of enactment of the 1990 Amendments, Clark
County's new source review program consisted of rules that
were last approved by the EPA in 1981. 46 Fed. Reg. 21,758
(Apr. 14, 1981). The revised new source review program at
issue here was approved by the EPA on May 11, 1999. 64
Fed. Reg. 25,210 (May 11, 1999).

Parts of Clark County, including the Las Vegas Valley,

have been in nonattainment for particulate matter and carbon
monoxide from the time of the EPA's approval of the 1981
Rulesto, asfar as the record shows, the present. 4 The 1990
Amendments required Clark County to submit revisionsto its
new source review program by November 1992. Clark
County missed this deadline. But, from 1993 until submission
to the EPA in 1999, Clark County engaged in an involved
process of revising its new source review program. During
this period, Clark County received substantial input from the
EPA, the regulated community, and the public.

E. Hall's Petition for Review

Hall timely filed this pro se petition for review. After initial
briefing, we asked the EPA and Hall to submit supplemental
briefs addressing the nature and scope of the EPA's SIP
review responsibility under CAA 8 110(l). We aso directed
the EPA to identify any parts of the record that demonstrate
that the EPA considered whether the revised new source
review program "interfere[s]" with current requirements.

In its supplemental brief, the EPA explained that it
approved the Clark County new source review revisions based

4 At the time of approval of the 1981 Rules, Las Vegas Valley was des-
ignated nonattainment for ozone, but it was redesignated as having
achieved attainment for ozone, in 1986.
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on the following interpretation of § 110(1):"If the SIP revi-
sion does not relax the existing SIP . . . then the SIP revision
does not “interfere’ with attainment [or] reasonable further
progress . . . requirements and no further inquiry is needed.”
The EPA reasoned that, if there was no relaxation of air qual-
ity regulations, the revision would not "exacerbate the exist-
ing situation by allowing increased emissions' and,
consequently "the SIP revision would not interfere with rea-
sonable further progress or attainment.” Because the EPA
determined that Clark County's revised new source review
rules did not relax the rules that had been approved in 1981,
it concluded, without further inquiry, that the revisions would
not interfere with attainment or reasonable further progress
requirements.

Because we were uncertain of the source of thisinterpreta-
tion, we requested a brief explaining the agency procedures
and sources used in arriving at thisinterpretation. The EPA
represented that the "no relaxation" standard discussed above
served as the basis of other final rules approving and disap-
proving SIP revisions and that those rules were promulgated
in accordance with notice-and-comment rulemaking proce-
dures.

1.

Discussion

We will set aside the EPA's approval of aSIP only if the
approval isarbitrary, capricious, or otherwise not in accor-
dance with law. Ober v. EPA, 84 F.3d 304, 307 (Sth Cir.
1996).

A.

EPA's Review Responsibility Under § 110(1)

Section 110(1) of the Act provides that "[t|he Adminis-
trator shall not approve arevision of aplan if therevision
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would interfere with any applicable requirement concerning
attainment and reasonable further progress.. . . or any other
applicable requirement of this [Chapter]." 42 U.S.C.

§ 7410(1). We must determine whether the EPA properly
determined that Clark County's revised new source review
program would not "interfere” with the Act's attainment
requirements.

1. Chevron and Skidmore deference

Asaninitial matter, the EPA argues that, in resolving that
guestion, we owe deference to the EPA's interpretation of

§ 110(1). EPA arguesthat the interpretation of § 110(1)
applied hereis"evident in and the basis of" other EPA final
rules approving or disapproving SIP revisions and that,
because these final rules are "promulgated after full notice
and opportunity for comment by the public,” the interpreta-
tion is entitled to deference under_Chevron, U.SA., Inc. v.
NRDC, 467 U.S. 837 (1984).

Even if the interpretation at issue were evident in the other
final rules that the EPA identifies, each such final rule explic-
itly states that nothing in the rule has precedential effect. See,
e4g., 58 Fed. Reg. 48,312, 48,314 (Sept. 15, 1993) ("Nothing
in this action should be construed as permitting, allowing or
establishing a precedent for any future request for revision to
any SIP...."). This statement makesit clear that the SIP's
reach extends only to those it directly regulates, 5 and does not
have "force of law" constituting binding precedent for future
SIP revisions. Interpretations of the Act set forth in such non-
precedential documents are not entitled to Chevron deference.
United Statesv. Mead Corp., u.sS , 121 S, Ct. 2164,

5 The EPA, a State, or a citizen may seek enforcement of the SIP's pro-
visonsin various venues. 42 U.S.C. 88 7413, 7604; see Friends of the
Earth v. Carey, 535 F.2d 165, 173 (2nd Cir. 1976); Ohio Envtl. Council

v. U.S. Dist. Ct., S. Dist. of Ohio, E. Div., 565 F.2d 393, 396 (6th Cir.
1977); Kamp v. Hernandez, 752 F.2d 1444, 1454-55 (9th Cir. 1985).
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2174-75 (2001) (holding that the "binding character” of a
Customs letter "stops short of third parties, " lacks the "force
of law," and so is "beyond the Chevron pale").

Of course, as Mead reiterates, an agency interpretation that

is not accorded Chevron deference till may be entitled to "a
respect proportional to its “power to persuade,’ " based on
such factors as "its writer's thoroughness, logic and expert-
ness, itsfit with prior interpretations, and any other sources of
weight." 1d. at 2175-76 (citing Skidmore v. Swift & Co., 323
U.S. 134, 140 (1944)). But our " Skidmore assessment,” id. at
2177, does not weigh in favor of the interpretation advanced
in this case.

The interpretation advanced here does not fit with prior
interpretations that the EPA has cited to us. Here, the EPA
argues that, when there is no relaxation of preexisting rules,
this finding conclusively establishes "non-interference.” None
of the final rules approving other SIP revisions that the EPA
has cited to usis based on such an interpretation of § 110(1).
Thisis not surprising because, in the past, the EPA has stated
that "EPA . . . views each type of SIP revision as presenting
unique issues that should be addressed on a case-by-case
basis," an assessment that has led the EPA to decline to issue
any "general guidance on section 110(1)." 61 Fed. Reg.
16,050, 16,051 (Apr. 11, 1996). In short, the interpretation
advanced here is not one applied uniformly by the EPA.

Moreover, in explaining its interpretation in the extensive
briefing in this case, the EPA has not offered any explanation
of how the interpretation fits within the statutory scheme that
the EPA administers or reflects the EPA's considered policy
judgment about how best to administer the Act. The EPA has
given us no basisto conclude that the EPA has drawn on any
specia expertise in advocating this interpretation. 6

6 The present case is distinguishable from Exxon Mobil Corp. v. EPA,
217 F.3d 1246 (9th Cir. 2000), in two significant respects. First, our deci-
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2. CAA §110(1)

Thus, the EPA's interpretation must stand or fall on its
fidelity to statutory text, statutory structure, and legidative
history. Considering those standard signposts of legidative
intent, we conclude that the EPA's "no relaxation " rule, as
applied in this case, is not a persuasive interpretation of

§ 110(1).

We start with the text of the current Act. Without fur-

ther context, the text of § 110(1), and the provisions that it
incorporates by reference, do not clearly define the nature of
the EPA's review responsibility. The "applicable require-
ment[s] concerning attainment and reasonable further prog-
ress," CAA §110(l), 42 U.S.C. § 7410(l), include the current
attainment deadlines and, as relevant to this case, arequire-
ment that implementation plans include new source review
regulations "as necessary to assure” attainment, CAA

8§ 110(8)(2)(C), 42 U.S.C. § 7410(8)(2)(C). These substantive
criteriaare fairly clear, but, given the complexity of the task
of achieving the pollution reductions required by the Act, it
isless clear what it means for a particular revision to "inter-
fere with" such requirements or what analysis the EPA must
conduct to make a determination of "non-interference.”

Our task is complicated by the fact that 8 110(1) wasfirst
added to the Act in the 1990 Amendments, and that those
Amendments made other relevant changesin the text of the
Act. Therefore, in order to discern Congress intent on the
specific issue before us--the nature of the EPA's responsibil-

sion in Exxon predated the Supreme Court's decision in Mead; to the
extent that the analyses differ, Mead controls. Second, the present caseis
distinguishable from Exxon. In Exxon, the EPA had issued afina rule
carefully explaining itsinterpretation of section 211(m) of the Clean Air
Act. 217 F.3d at 1248-49. Here, by contrast, the EPA has never
undertaken to explain its interpretation of section 110(I) of the Clean Air
Act, affording us no basis to understand the EPA's reasoning or to assess
its exegesis of the statutory text.
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ity to consider attainment objectivesin reviewing SIP
revisions--we trace the history of the principal provisions
bearing on that responsibility. From our review, we conclude
that there is substantial continuity between the standards gov-
erning the EPA's SIP review before and after the 1990
Amendments, and we hold that the EPA's action in this case
isinconsistent with established principles governing EPA
review.

a. SIP review provisions prior to the 1990 Amendments

Prior to the 1990 Amendments, the Act stated that the EPA
"shall approve [aplan or portion of the plan ] if [the EPA]
determines that" it meets various substantive criteria, includ-
ing, inter alia, that it "provide[s] for the attainment” of
NAAQS by statutory deadlines, includes emissions limita
tions and other measures "as may be necessary to insure
attainment,” and includes a new source review program "as
necessary to assure” attainment. CAA 8 110(a)(2), 42 U.S.C.
§ 7410(a)(2) (1988). The Act provided that the EPA should
approve arevision if the EPA determined that it met the same
criteria. See CAA § 110(a)(3), 42 U.S.C. § 7410(a)(3) (1988).7

The seminal case on the EPA's SIP review responsibil-

ity isTrainv. NRDC, 421 U.S. 60 (1975). That case con-
cerned a narrower issue relating to the approval of source-
specific variances; but, in addressing that issue, the EPA took
the position, inter alia, that it could approve any plan revision
aslong asthe revision did not "interfere with the attainment
and maintenance of [NAAQS]." Id. at 74. The Court reached
agenera conclusion that the EPA's interpretation of the Act
was "reasonable.” 1d. And, in discussing the EPA's review
function, the Court explained that the EPA's most basic
responsibility in reviewing air quality plans under the Act is

7 The cited criteria originated with the 1970 Amendments, Pub. L. No.
91-604, 84 Stat. 1690 (1970), and were retained without change by the
1977 Amendments, Pub. L. No. 95-95, 91 Stat. 685 (1977).
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to determine whether "the ultimate effect of a State's choice
of emission limitations is compliance with [NAAQS]." Id. at
79. The Court observed that the EPA's review of revisions to
such plans was subject to the same principles and basic stan-
dards as EPA review of initia plans: EPA"approval is sub-
ject . . . to the condition that the revised plan satisfy the
general requirements applicable to origina implementation
plans.” Id. at 80. Explaining the nature of the basic judgment
that the EPA must make, both in approving aninitia plan and
in reviewing revisions, the Court stated: "[i]n each instance
the Agency must measure the existing level of pollution, com-
pare it with the national standards, and determine the effect on
this comparison of specified emission modifications. " Id. at
93. Elaborating on the nature of the judgment that the EPA
must make in reviewing arevised plan, the Court stated that
the EPA should disapprove a plan revision if "the plan as so
revised would no longer insure timely attainment of the
national standards.” Id. at 90. See also id. at 93 (stating that
arevision would be disapproved if it "cause[d ] aplan to fail
to insure maintenance of those standards”).

Two developments after Train shed considerable light

on the 1990 Amendments. Firgt, after Train, the EPA formally
reiterated its position that one of "[t]he basic criteriafor
approving any individua element of a submitted plan revision
... [ig] that it must . . . [n]ot interfere with assuring attainment
... of the NAAQS by the required deadline, or with satisfying
the Act's other requirements.” SIP Preamble for 1977 Amend-
ments, 44 Fed. Reg. at 20373 (emphasis added). It applied that
standard to its review of revisions and, in anumber of cases
following Train, courts accepted the "non-interference” stan-
dard. See Ohio Envtl. Council v. EPA, 593 F.2d 24, 33 (6th
Cir. 1979); United States Steel Corp. v. EPA, 633 F.2d 671,
674 (3d Cir. 1980); Navistar Int'l Transp. Corp. v. EPA, 941
F.2d 1339, 1342 (6th Cir. 1991).

Second, in Abramowitz v. EPA, 832 F.2d 1071 (9th Cir.
1987), the petitioner challenged the EPA's practice of approv-
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ing particular pollution control measures submitted by a State
without requiring an "attainment demonstration " that would
show that an implementation plan, taken as a whole, would
attain NAAQS by the statutory deadlines then in effect.8 We
agreed. Id. at 1078. We reasoned that the Act required that a
plan "provide for" attainment, that control measures adopted
by a State would "assure attainment” by the deadlines, and
that there was "no reference” in the Act "to a separate deter-
mination of control measures and attainment demonstration.”
Id. at 1076-77.

b. 1990 Amendments to SIP review provisions

Against this background, the intent of the 1990 Amend-

ments with regard to certain fundamentalsis quite clear. In
drafting current § 110(1), Congress incorporated into the Act
the "non-interference” standard adopted by the EPA and
approved by the courts. CAA 8§ 110(1), 42 U.S.C. 8 7410(]).
Congress' incorporation of the "non-interference " standard
into the amended Act provides a strong inference that Con-
gress approved of pre-1990 judicial and administrative con-
struction of that standard, at least in its outer contours. When
Congress incorporates the text of past interpretations, "Con-
gress repetition of a well-established term carries the impli-
cation that Congress intended the term to be construed in
accordance with pre-existing . . . interpretations. " Bragdon v.
Abbott, 524 U.S. 624, 631 (1998). See also Lorillard v. Pons,
434 U.S. 575, 580 (1978) ("Congressis presumed to be aware
of an administrative or judicial interpretation of a statute,”
and, when Congress reenacts a statute without showing disap-

8 An "atainment demonstration " isaforma demonstration, "by means

of applicable air quality models, data bases, and other requirements speci-
fied in [the Code of Federal Regulations], " that the pollution control mea-
sures contained in an implementation plan are adequate to provide for the
timely attainment and maintenance of NAAQS. 40 C.F.R. §51.112. See
also 40 C.F.R. 88 51.44, 51.45, 51.46, 51.53 (1987) (setting criteriafor
attainment demonstration at time of Abramowitz ).
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proval of its existing interpretation, Congressis presumed "to
adopt that interpretation™).

Although Congress adopted the' non-interference” stan-

dard and can be presumed generally to have approved pre-
existing administrative and judicial interpretations of the Act
consistent with that standard, Congress expressy”overrule-
[d]" that "portion of . . . Abramowitz . .. which held that EPA
could not approve individual measures in a plan submission
without either approving or disapproving the plan asa
whole." S. Rep. No. 101-228, at 22, 1990 U.S.C.C.A.N. 3385,
3408.9 Thus, 8 110(k)(3) of the amended Act permits the EPA
to issue "partial approval[s],” that is, to approve the States
SIP revisionsin piecemeal fashion. CAA 8 110(k)(3), 42
U.S.C. 8 7410(k)(3). Although the legidative history does not
explicitly say so, this disapproval of Abramowitz strongly
implies that, under the amended Act, thereisno rigid require-
ment that the EPA always must require aformal attainment
demonstration before approving plan revisions. This conclu-
sion is borne out by the statutory scheme. The Act provides
for piecemeal submission of SIP revisions, including attain-
ment demonstrations. The Act establishes an elaborate time-
line for States to submit revisions to their plans. And the Act
requires formal attainment demonstrations as part of the SIP
revisions the States must submit to the EPA. But the Act
explicitly contemplates that those attainment demonstrations
may be submitted for EPA review at different times than other
elements of the States SIP revisions (for example, revisions
to control measures) are submitted for review. See, eq., CAA
§ 187,42 U.S.C. § 7512a (provisions governing carbon mon-
oxide nonattainment areas).

Synthesizing these changes, as relevant to our decision
in this case, we can discern certain fundamental s about the

9 Congress specific modifications of the Act to clarify it in light of
Abramowitz strengthens the inference that Congress was aware of the pre-
existing judicial interpretation of the Act. See Lorillard, 434 U.S. at 581.
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EPA's review responsibility. To the extent consistent with the
new statutory scheme, the guidance provided in Train still
holds. The objective of the EPA's analysisisto determine
whether "the ultimate effect of a State's choice of emission
limitations is compliance with [NAAQS]." Train, 421 U.S. at
79. Cf. 63 Fed. Reg. 8,573, 8,574 (Feb. 20, 1998) ("[T]he Act
charges [the EPA] with the determination as to whether the
state's choices will result in attainment . . . of the NAAQS.").
The nature of the judgment that the EPA must makeisto
"measure the existing level of pollution, compare it with the
national standards, and determine the effect on this compari-
son of specified emission modifications.” Train, 421 U.S. at
93. In other words, the EPA must determine the extent of pol-
lution reductions that are required and determine whether the
emissions reductions effected by the proposed revisions will
be adequate to the task.

Of courseg, it isimpossible to determine the adequacy of the
emissions reductions effected by a particular component of an
implementation plan unless the emissions reductions that can
be expected from the rest of the plan also, at some level, enter
into the analysis. The EPA must be able to determine that,
with the revisionsin place, the whole "plan as .. . revised"
can meet the Act's attainment requirements. Id. at 90.

Admittedly, this determination is complicated by the

fact that, under the 1990 Amendments, the "plan .. . as
revised" is not static. The 1990 Amendments require, if not
wholesale, at |east substantial revisionsto SIPs before the
attainment deadlines. And the 1990 Amendments contemplate
that a State's prospects for meeting the new attainment dead-
lineswill depend not on any one revision to the existing SIPs,
but instead on the contributions of all the contemplated revi-
sions. Y et, when the EPA reviews a particular revision, the
EPA will not have before it the plan asawhole, that is, the
final plan that in the State's judgment will achieve the Act's
attainment requirements. Compare Abramowitz, 832 F.2d at
1077-78 (holding, prior to the 1990 Amendments, that, before
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approving any particular component of arevised plan, the
EPA was required to insist on aformal demonstration that the
plan as a whole would achieve attainment). Within this statu-
tory context, the EPA cannot be required to ignore other
anticipated revisions in determining whether the State will
achieve attainment. Rather, for the EPA to determine that the
"plan. .. asrevised" can meet attainment requirements, the
EPA must be able to conclude that the particular plan revision
beforeit is consistent with the development of an overall plan
capable of meeting the Act's attainment requirements. In

other words, in the context of an evolving attainment effort,
the EPA must consider the "relation of the step to the move-
ment as awhole." 10

3. EPA's application of the "no relaxation " rule

The EPA does not claim that its decision was based on

any empirical analysisthat "measure[d] the existing level of
pollution, compare[d] it with the national standards, and
determine[d] the effect on this comparison of specified emis-
sion modifications." Train, 421 U.S. at 93. Rather, the EPA
claims a necessary statutory equivalence between non-
relaxation of rules approved in 1981 and non-interference
with current attainment requirements. The EPA's application
of the "no relaxation” rulein this case cannot be squared with
the Act.11

10 Benjamin Cardozo, The Growth of the Law 6 (1934).

11 Our concern is with the EPA's analysis of the new source rules gov-
erning control measures for particulate matter and carbon monoxide in
areas of Clark County that are not in attainment for those pollutants.
Accordingly, our discussion focuses on the analysis that the EPA must
conduct for pollution control measures relating to pollutants in nonattain-
ment areas. Hall also appears to fault the EPA's analysis of rules govern-
ing emissions of pollutants in areas where Clark County isin attainment
for the pollutant, i.e., he criticizes Clark County's revised monitoring
requirements for ozone, a pollutant for which Clark County isin attain-
ment. Our assessment of the EPA's reasoning does not apply to review of
rules governing areas that are in attainment. The EPA's "no relaxation”
rule clearly would be appropriate in areas that achieved attainment under
preexisting rules. And we are unpersuaded that Hall has identified any

other defect in the EPA's approval of such rules.
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When, in 1981, the EPA approved Clark County's new

source review program, it necessarily determined that the
1981 new source review rules, in conjunction with other com-
ponents of Clark County's implementation plan, would attain
NAAQS for al criteria pollutants by the 1982 and 1987 dead-
lines that were then in effect. See SIP Preamble for 1977
Amendments, 44 Fed. Reg. at 20373. Y et, during the time
those 1981 Rules were in place, the Las Vegas Valley and
other parts of Clark County have remained in nonattainment
for carbon monoxide and particul ate matter.

The EPA's approach effectively makes the emissions
reductions achieved under those same 1981 Rules the baseline
for determining "non-interference” with the Act's current
attainment requirements. As the EPA explained, it determined
that rules that did not "exacerbate the existing situation” nec-
essarily would not "interfere" with attainment. The EPA
employs afase baseline. The Act, as amended in 1990, sets
new deadlines for attainment and establishes other new
regquirements for incremental progress towards attainment.
Those current attainment requirements are the baseline from
which "non-interference” isto be measured. And, given the
past failure of Clark County to achieve attainment under the
1981 Rules, there is no necessary correlation between main-
taining the stringency of the 1981 Rules and meeting the post-
1990 attainment requirements of the Act. In short, past failure
in meeting the pre-1990 attainment requirements does not
suggest future success in meeting the post-1990 attainment
requirements.

Our disagreement with the EPA's approach in thiscaseis

not intended to dictate the appropriate means for the EPA to
assess the adequacy of evolving State efforts to meet attain-
ment requirements. But we do require that the EPA's analysis
reflect consideration of the prospects of meeting current
attainment requirements under arevised air quality plan.
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[10] If it isevident that the EPA has considered this
statutorily-mandated question, and if the EPA's analysisis not
otherwise inconsistent with the Act or other law, we will
overturn the EPA's judgment only if "arbitrary, capricious,

[or] an abuse of discretion.” Ober v. EPA, 84 F.3d at 307.
Given the complexity of the task, awide range of factors may
be relevant to the EPA's review. Indeed, we have no difficulty
imagining situations in which the absence of relaxation of
preexisting rules, considered in the broader context of an
areds efforts to meet current attainment requirements, may be
adecisive consideration in approving SIP revisions. 12 But, if
acourt isto uphold the EPA's decision, the EPA's analysis
must "rationally connect[ |" its approval of particular plan
revisions before it to its assessment of an area's prospects for
meeting current attainment requirements. See Ober v.
Whitman, 243 F.3d 1190, 1195 (9th Cir. 2001) (citing South-
western Penn. Growth Alliance v. Browner, 121 F.3d 106,
117 (3d Cir. 1997)).

In sum, in the administrative record before us, we find

no anaysis that connects the non-relaxation of the 1981 Rules
to Clark County's prospects for meeting the current attain-
ment requirements. "If the decision of the agency is not sus-
tainable on the administrative record made, then the. . .
decision must be vacated and the matter remanded . .. for fur-
ther consideration.” F.P.C. v. Transcon. Gas Pipeline Corp.,
423 U.S. 326, 331 (1976) (internal quotation marks and cita-
tion omitted).

12 Thus, we do not hold that the EPA never can rely on past approval of
rulesin approving revisions that are equally stringent. It can, so long as
no intervening developments have undermined the soundness of the prior
approval. See United States Steel Corp., 633 F.2d at 674 (holding that,
when a prior determination had been made that emission reductions under
existing emission controls were adequate to meet current attainment
requirements, the EPA was not required to revisit its underlying air quality
analysis when approving equally stringent revisions).
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B.

Procedural Issues

The EPA's approval of the new source review revisionsis
an informal rulemaking subject to the notice-and-comment
requirements of the Administrative Procedure Act ("APA"),
in addition to procedural requirements imposed by the Clean
Air Act and implementing regulations. See Ober v. EPA, 84
F.3d at 312.

Hall raises a number of challenges to the procedures that
were followed in promulgating and approving Clark County's
revised new source review program. For the most part, his
complaints focus on the adequacy of his opportunity to com-
ment on proposed revisions during the revision process. We
find no merit in his procedura arguments.

1. Adeguate publication of rules and revisions

Hall first asserts that the revised new source review pro-
gram rules were not adequately published either prior to pub-
lic hearingsin Clark County or in the EPA's notices

proposing approval and then approving the new source review

program.

The Act requires that SIP revisions "be adopted by [the]

State after reasonable notice and public hearing. " CAA
§110(1), 42 U.S.C. § 7410(l). And, with respect to EPA's
action approving the SIP revisions, the APA requires that an
agency engaging in informal rulemaking provide public
notice of "either the terms or substance of the proposed rule
or adescription of the subjects and issuesinvolved." 5 U.S.C.
§ 553(b)(3).

Clark County held at least four public hearings to consider
the new source review revisions. Prior to the last three hear-
ings, the County placed notices in local newspapers. Those
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notices briefly described the subject of the rules at issue and
the proposed changes. The notices also instructed interested
members of the public to call a designated tel ephone number
to receive proposed amendments by mail. In addition, the
EPA, inits Notice of Proposed Rulemaking of July 28, 1995,
described the nature of the rule revisions at issue and the defi-
ciencies that the EPA had identified, and notified members of
the public that copies of Clark County's submittal were avail-
able for inspection at identified locations in Las Vegas and
elsewhere. And, finally, inits Final Rule published on May
11, 1999, the EPA described the nature of the rule revisions,
the deficienciesit had identified, and how Clark County had
corrected those deficiencies. Again the EPA identified loca-
tions where the actual text of the submitted rules could be
inspected.

Thereisno rigid requirement that either the States or the

EPA publish the text of proposed SIP revisions. See 5 U.S.C.
8 553(b)(3) (providing that, in its notice of proposed rulemak-
ing, an agency may set forth "either the terms or substance of
the proposed rule or a description of the subjects and issues
involved") (emphasis added); Conn. Fund for the Env't, Inc.

v. EPA, 696 F.2d 179, 185-86 (2d Cir. 1982) (declining to
overturn notice that offered brief description of complex plan
revisions). Notice is adequate if it is sufficient to provide the
public with a meaningful "opportunity to comment on [the
proposed] provisions." Ober v. EPA, 84 F.3d a 316; see also
Mo. Limestone Producers Assn v. Browner, 165 F.3d 619,
622-23 (8th Cir. 1999) ("an agency's notice is sufficient if it
allows interested partiesto offer informed criticism and com-
ments') (citations and internal quotation marks omitted);
Conn. Fund, 696 F.2d at 186 (inquiring whether State's notice
was adequate to apprise public of nature of SIP revisions and
to facilitate comment). The notices in this case provided a
meaningful opportunity to comment.
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2. Continued revision after the EPA's proposed rule-
making

On July 28, 1995, the EPA published a Notice of Proposed
Rulemaking, in which the EPA identified a number of"defi-
ciencies that must be corrected” and proposed to approve
Clark County's new source review program "contingent upon
Clark County correcting existing deficiencies in it new
source review] . . . submittal before EPA promulgates afinal
rulemaking on this submittal.” The EPA characterized its
action as a"propogal] to approve, with disapproval in the
aternative." Between the date of this conditional approval
and the EPA'sfinal approval of the revised new source
review program, Clark County accepted substantial further
comment from the public and suggestions from the EPA and
made further revisions to the revised program based on those
comments and suggestions.

Hall asserts that it was improper for the EPA to issue a pro-
posed "conditional" approval of Clark County's revisionsin
1995. He further complains that, after the EPA's proposed
"conditional" approval, it wasimpermissible for Clark County
to accept further suggestions for change from the EPA. Hall's
objections on both counts appear to be premised on his con-
tention that he was deprived of an opportunity to review the
final product--the final revised new source review program
accepted by the EPA--and offer his comments on that find
product. Indeed, Hall suggests that "public notice and hear-
ing" was required "after all changes or amendments were
complete.”

The short answer to Hall's contention is that the EPA did

not have an obligation to seek comments on afinalized,
revised new source review program, and Hall had no right to
comment "after all changes. . . were complete. " The APA
requires an agency to: (1) publish ageneral notice of proposed
rulemaking; (2) give interested parties an opportunity to par-
ticipate in the rulemaking through submission of data, views,

16747



and arguments; and (3) adopt arule after consideration of the
relevant matter presented. See Ober v. EPA, 84 F.3d at 312.

Because the point of notice-and-comment rulemaking is

that public comment will be considered by an agency and the
agency may alter itsaction in light of those comments, there
obvioudly is no requirement that the notice that initiates the
process (the notice of proposed rulemaking) announce the
final rule that ultimately is adopted. The final rule permissibly
may differ from versions that were presented to the publicin
the notice of proposed rulemaking. See Hedlth Ins. Assn of
Am., Inc. v. Shalaa, 23 F.3d 412, 421 (D.C. Cir. 1994)
(approving provision that "appeared for the first time in the
final rule"). The public's right to comment is protected if "the
final ruleisalogica outgrowth of the proposals on which the
public had the opportunity to comment.” Id. (internal quota
tion marks and citations omitted).

In this case, the public had ample opportunity to comment

on the various drafts of Clark County's new source review
revisions that existed between 1993 and final approval by the
EPA in 1999. And the final new source review revisions
approved by the EPA in 1999 were a"logical outgrowth” of
the revisions and suggested corrections identified in the
EPA's 1995 Proposed Rulemaking.

3. Untimealy submission by the State of Nevada

Finaly, Hall argues that, after Clark County approved its
revised new source review program and submitted the pro-
gram to the State of Nevada, Nevada failed to submit the revi-
sionsto the EPA in atimely fashion. Under 40 C.F.R.

§ 51.104(b), Nevada was required to submit the SIP revisions
to the EPA within 60 days after Clark County's approval. The
EPA concedes that Nevada failed to do so. However, asthe
EPA argues, Hall does not identify any way in which this
delay prejudiced him. Ordinarily, we will not overturn agency
action in the absence of some prejudice. See 5 U.S.C. § 706
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(in reviewing agency action, "due account shall be taken of
the rule of pregjudicial error"). Because Hall hasfailed to iden-
tify any prejudice from the delay, no action is warranted.

II.
Conclusion

To the extent that we disapprove the EPA's action, it is
because we question whether the EPA properly assessed the
adequacy of the revised new source review program to the
task of meeting current attainment requirements. In light of

the limited record before us and our circumscribed view of the
broader context of pollution reduction efforts in which this
case arises, we are well aware of the limits of our own ability
to fashion an appropriate remedy. That task remains for the
EPA, in thefirst instance. We vacate EPA's approval and
remand for further consideration whether Clark County's
revised new source review program "interferes with" the
Act's attainment requirements. Each party isto bear its own
costs.

PETITION GRANTED IN PART, DENIED IN PART, and
REMANDED.
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