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Washoe County District Attorney

RICHARD A. GAMMICK
DISTRICT ATTORNEY

September 22, 2003

Karla K. Butko, Esq.
1030 Holcomb Avenue
Reno, NV 89502

Ra: Terry Dennis

Dear Karla:

Pursuant to the enclosed letter, vour client states he told yoQu on
September 4, 2003, he "no longer wish[es] to pursue any appeals and
want my sentence to be carried out." Nevertheless, you filed an
opening brief on behalf of Dennis on September 16, 2003. Given Mr.
Dennis's letter, - had assumed ‘you would move to dismiss the
appeal. Perhaps I am wrong. Please let me know.

)

Yours truly,

mz TRI cw;??y /

BY. £ Le” =
JOSEPH K. PLATER
Appellate Deputy

RICHARD A. GAMMICK
~

JRP/sm
Enclgsure

ER 1563
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Washoe County Court House, 75 Court Street, PO, Box 30083, Rano, NV 89520.3083
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KARLA K. BUTKO; LTD.

~ A PROFESSIONAL CORPORATION

.. September 24, 2003

.JosepHR."Plater Esq. .
Deputy District Attorney .
Washoe County D.A.'s Office
" 50 W. Liberty, Third Floor
_Reno, NV 89501 . :

. © * Re: State v. Dennis

L I?ear’loe-'
: lamin recexpt of your 1etter of: today‘s cIate conccmmg the status of t’ne appcal of Mr
. Dennis. Thank you for your inquiry. Mr, Edwards and I. have mét with our glient at length and
“have filed the: Opemng Brief in thi$ matter, We.are rot at a position whérewe could say that’ thc
.. ‘statutory predicate that qur client is ready 1 to- make a knowing, intellifent and voluntary -~ © -
o relinquishment-of th nght to: appea.l ‘has bccn satlsﬁed Ag such, itis ou: mtcntlonto fuirther hlS '
appeal L , : S .
: . .
If ﬂns posmon changes and we are’ ma, posmon to1i msurc that o‘ur clienit is competent tn
make. such a ‘decision and thaf his. decision mects the statitory ‘obligations, I will certainly advise' . -
_ you of that fact, Until that tipe, it is our ethical obligation to cOntinue to rcprcscnt Mr. Denmis to
C the best of our ab111ty in, h15 pendmg apgellate action. ‘

T Ifyou ha:ve any thsnons plcasc feel freeto g:wc me acall Thank you. -
e g,,,u it

KalaK. Butko . . . C J‘ 1 v
Attorney atLaw - - L cht 7
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IN THE SUPREME COURT OF THE STATE OF NEVADA.

'TERRY JESS DENNIS,

Appellant,
.‘r’. ..
THE STATE OF NEVADA, | No. 41664
Regpondent.

/
MOTICN FOR REMAND AND TQ SUSPEND BRIEFING SCHEDULE

éOMES NOW, the State of Nevada, and respectfully
requests this Court to remand this case to the district court to
conduct an evidentiaryfhearing to determine whether Dennis is
competent to wz;ive: his appeal in the present case. The State
further moves the Court to suspend the briefing schedule in this
case until resolution of this motion. This motion is made
pursuant to Rule 27 of the.Nevada Rules of Appeilaté Prﬁéedure
and the following p?ints and authorities.

In Dennis v. State, 116 Nev. 575, 13 ©.3d 434 (2000),

this Court affirmed Dennis's convicticon énd sentence on direct
appeal from his guilty plea and sentence of death. Dennis then
filed a post-conviction petition for writ of habeas corpus in the
district court. Pursuant to the State's motion, the district
court dismissed the pe;iﬁion without an evidentiary hearing, and
petitioner filed a notice of appeal.

On Septémber 15, 2003, the district court sent the

-1-
Amicus App. 060
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‘State # letter the court had recéived from Dennis. In that
letter Dennis states he met with his counsel, Karla Butko, on
September 4, 2003, and told her: "I no longer wish.to pursue any
appeals and want my sentence to be carried out." (See attached

letter from Dennis). Navertheless, on September 16, 2003,

d N v, . 4

counsel for Dennis filed an opening brief ¢n behalf of Dennis.

In response to the State's-inquiry whether Dennis would dismiss

his appeal (see attached letter from State), counsel for Dennis

\o w ~J o m s 9% [ =

states she is not in a posjition to admit Dennis "is ready to make

H
O

a knowing, intelligent and voluntary relinguishment of his right

[
-

to appeal[.]" (See attached letter from counsel Butko).

12 On Septembexr 25, 2003, the State received another

13| letter froﬁ Dennis. (éee attached letter from Demnis). In that

14§ letter, dated September 17, 2003, Dennis again states he informed
154 Ms. Butko on September 4, 1003,.he wished to forego further

16 | ‘appeals. Dennis further states he told Ms. Butko the same thing

17| on September 1le6, 2003. Dennis also states the following:

18 I don't know what I need to do to facilitate
this so that's why I'm writing to you. Ms.

18 Butko is= doing all she can to delay things
| hoping I'll change my mind but I've been
| 20 thinking this over for quite some time now
| and I assure you my mind's made up and I know
| 21 what I'm doing. I just want it done and I
‘ o thought maybe you could get things going.
|

23 Based on Dennis's letters and the letter from his

24| counsel, thHe State respectfully requests this Court to remand the

-’58/ /)

28y /1] - ER 1568

- 4- -_ e - " -,: -., —_— - l u -

Amicus App. 061

T1/E8 Vd 301440 MV 131985410 EE:TT EPBT/9T/E8




- : - - : - i

SEE 8N

¥
i

P . e . - - - N 5 T a
- : i : i - S ]

o N8 Oy n

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

¢case to the district court to conduct an evidentiary hearing to
determine whether Dennis is competent to waive this appeal as he
desires.
DATED: September 25, 2003,
RICHARD A. GAMMICK
PISTRICT AT‘LQ}?.NEY
YT

JOSEPH~R PLATER
Appellate Deputy
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CERTIFICATE OF MATLING

Pursuant to NRAP Rule 25, I hereby certify that I am an

employee of the Washoe County-District Attorney's Office and that

on this date, I deposited for ma:ilihg at Reno, Wasﬁoa-cQunty,
Nevada, postage prepaid, a true copy of the foregoing document,
addrassed to: '

Karla K. Butko, Bsagq.

1030 Holcomb Avenue

Reno, NV 889502

DATED: September 25, 2003
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\ : ULT 43 2003
IN' IE SUPREME COURT OF THE', .ATE OF NEVADA

TERRY JESS DENNIS, No. 41664

Appellant,
THE STATE OF NEVADA, FILED
Responden’;. ' '

0CT 22 2003

QRDER GRANTING MOTION

| This is an appeal from a distriet court order dismissing
without an evidentiary hearing a first post-conviction petition for a writ of

habeas corpus in a capital case. Appellant's opening brief was filed on

September 16, 2003, On September 26, 2003, the State moved for remand

and to suspend the briefing schedule. The State's motion was based on
letters appellant addressed to the district court and the Washoe County
District Attorney, dated September 9 and 17, 2008, respectively. In these

' letters, appellant expresses his desire to withdraw this appeal. He also

mdlcatea that he hag shared this desire with his counsel, Karla K Butko,
who "is dq_mg all she can to delay things,” and he requests assistance in
his efforts toward withdrawal of the appeal.

'On October 3, 2003, Butko opposed the State's motion on
appellant's behalf. Butko states that appellant's expressed desire to
withdraw this appeal contradicts his statements mzade to her on
September 4 and 16, 2003, whereby he agreed to proceed with the appeal.
Butko further suggests that appellant may be under a mental health
disability and may not have the ability to make an adequately considered
dedision to withdraw his appeal. Therefore, Butko argues, under SCR

Amicus App. 070




164 ! she i3 justifiad in protectmg his right tn appeal by proceedmg with
the appee(u and opposmv the State's motmn to remand for a competency
determination.

However, whether to proceed with an appeal is among the
fundamental decisions that belong to the defendant and not his counsel.?
So long as such a decision is knowingly and voluntarily made by a
competent defendant, his choice mﬁst be honored.® Moreover, the waiver
of the right to appeal is no less valid because it is made by a defendant in
a capital case.4 |

A capital defendant's desire to waive his appeal and be
executed, however, does not end this court's inquiry. The district court
must Hrst conduct a Hearing, at which appellant is present and

represented by counsel, to determine appellant's competence and the

13CR 164 provides:

1. When a client's ability to make adequately
considered decisions in connection with the
representation is impaired, whether because of
minority, mental disability or for some other
reason,” the lawyer shall, as far as reasonably

- possible, maintain a. normal client-lawyer
relationship with the client.

2. A lawyer may seek the appointment of a
gusrdian. or take other .protsctive action with
respect to .a client, only when the lawyer
reasonably believes that the client cafinot
adequately act in the client's own interest.

2See Johnson v. State, 117 Nev. 153, 161-62, 17 P.3d 1008, 1014
(2001),

. Beeid.

4See Geary v. State, 115 Nev. 79, 82-83, 977 P.2d 344, 346 (1999);
Calambro v. State, 111 Nev. 1015, 1019-20, 900 P.2d 340, 343 (1995).

2 ER 1574
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validity o{ “is waiver of appeal.’ Accordingly ~ "e grant the State's motion
to remand this matter to the district court for further proceedings, 8
Considering the unusual circumstances here, the district court should
assure itself, before conducting any further proceedings addressing
appellant's competence and waiver of appeal, that Butko may properly
continue to represent ép‘pellant," and if she may not, the court should
appoint replacement counsel.

Next, in determining competence, the district court should
ascertain (1) whether appellant has sufficient present ability to consult
with his attorney with a reasonable degree of factual u:ﬁderstanding and
(2) whether appellant has a rational and factual understanding of the
proceedings.8 The district court must enter in the record formal, written
findings regarding appellant's competence to waive the appeal.®

If the district court determines that appellant is competent to
waive the appeal, Eefore it can accept his waiver, it must find that it is -
knowingly and voluntarily made, with a full comprehension of its

4

5§.§g Geary, 115 Nev, at 82-83, 977 P.2d at 346.
§5ee SCR 250(8)(h).

' 1See_gemerally SCR 152(1) (discussing obligation to abide by
decisions of client concerning the objectives of representation); SCR 1563
(requiring a lawyer to act with "reasonable diligence”); SCR 167(2)
(discussing conflicts of interest).

8Geary, 115 Nev. at 83, 977 P.2d at 346 (citing Doggett v. Warden,
93 Nev. 591, 593, 572 P.2d 207, 208 (1977)).

91d. at 83, 977 P.2d at 346 (citing Kirksey v. State, 107 Nev. 4939,
502, 814 P.2d 1008, 1010 (1991); Calambro, 111 Nev. at 1019 n.4, 300 P.2d
at 343 n.4). :

3 ER 1575
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{ ramifications.’® Therefore, the district court must canvass appellant
.suf_ﬁmentl to determme‘ that he has a ramnal understanding of his
circumstances, his right to appeal, and the legal consequences and effect of
the withdrawal of this appeal, including that he would be forgoing possibly
life-saving litigation, that he cannot thereafter seek to reinstate the
appeal, that any issues that were or couid have been brought in this
appeal are fdrever waived and that his death sentence would presumablj
be carried out without further delay or mterventmn 1

Accordingly, the district court shall have sixty (60) days from
the date of this order within which to conduct any appropriate hearings
and to enter formal, written findings regarding appellant's competency to
waite his appeal and the validity of any such waiver. Immediately upon
the entry of the findings, the clerk of the district court shall transmit them
to the clerk of this court as a supplemental record on appeal, along with
any additional documents, motions, orders, f.ranscripts or other filings
comprising the original record made in the district court after June 39,
20083, the date upon which this appeal was docketed in this court.

Addltlona]ly, we note that appellant raised three claims in his
original petition and thirty more in a supplemental pleading. The district
court's order, which is the subject of this appeal, addressed only the legal
grounds for the dismissal of appellant's claims which were based on the
imposition of the death sentence by the three-judge panel. We are unable
to ascertain the basis for the summary dismissal of appellant's remaining -
claims, i.e., whether the district court determined these claims did not

warrant an evidentiary .hearing because they were procedurally barred,

10Saa id. at 82-83, 977 P.2d at 346.

18ee generally id.

e - | 4 . ERISTS

R D Pt R ML AL i 5 S S B R O




P -
L]

10) 19%TA

y = b4
belied by *“e record or failed to state facts "hat, if trus, would entitle
appellant to relief. NERS 3;4-.-83_0(1) mandates that "[a]ny order that finally
disposes of a petition, whether or not an evidentiary hearing was held,
must contain specific findings of fact and conclusions of law supporting the
decision of the court." Therefore, if the district court determines that
appellant has not validly waived his right to appeal, the district court
shall then have thirty (30) days from the date of its order resolving the
competency and validity of waiver issues to enter supplemental findings of-
fact and conclusions of law that adequately state the court's reasons for
dismissing without an evidentiary hearing any claims not already
specifically addressed in the initial order dismissing appellant's petition.
Finally, appellant's counsel filed on his behalf a twenty-eight-
page opening brief. Upon our review of this brief, it is obvious that the
type font used in the brief is much smaller than the ten-characters-per-
inch font required by NRAP 32(a). We hereby direct the clerk of this court
to strike appellant's opening brief. Further, we grant the State's request
to suspend briefing while appellant's competency and waiver of appeal are
addreséed\ in the district court. Should briefing ultimately be reinstated,
counsel is cautioned to adhere to briefing form requirements at NRAP 32.
It is so ORDERED.

Becker
: J.
She
J.
Gibbona
5
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Hor Tanet J. Berry, D:stnc-h Judge (
Karla K Butko - -

Attorney General Brian Sandoval/Carson City

Washoe County District Attorney Richard A. Gammick
Washoe District Court Clerk

6 ER 1578
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. ; Yl 48 2003
IN IE SUPREME COURT OF THE'. .ATE OF NEVADA

TERRY JESS DENNIS, No. 41664
Appellant,
vs. :
THE STATE OF NEVADA, F I LED
Respondent,
QCT 22 2003
ORDER GRANTING MOTION /

This is an appeal from a district court order dismissing
without an.evidentiary hearing a first post-conviction petition for a writ of
habeas corpus in a capital case. Appellant's opening brief was filed on
September 16, 2003. On September 926, 2003, the State moved for remand
and to suspend the briefing schedule. The State's motion was based on
letters appellant addressed to the district court and the Washoe County
District Attorney, dated September 9 and 17, 2008, respectively. In these

' letters, appellant expresses his desire to withdraw this appeal. He also

mdlcatea that ke has shared this desire with his counsel, Karla K Butkao,
who "is dgmg all she can to delay things,” and he requests assistance in
his efforts fowa;rd withdrawal of the appeal.

On October 3, 2003, Butko opposed the State's motion on
appellant's behalf. Butko states that appellant's expressed desire to
withdraw this appeal contradicts his statements made to her on
September 4 and 16, 2003, whereby he agreed to proceed with the appeal.‘
Butko further suggests that appellant may be under a mental health
disability and may not have the ability to make an adequately considered
decision to withdraw his appeal. Therefore, Butko argues, under SCR

ER 1582

ezl
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164,! she i3 justified in protectmg his might tn appeal by proceedmg with
the appeé, and opposmrr the State's mctlon to remand for a competency
determination.

However, whether to proceed with an appeal is among the
fundamental decisions that belong to the defendant and not his counse).?
So long as such a decision is knowingly and voluntarily made by a
competent defendant, his choice must be honored.3 Moreover, the waiver
of the right to appeal is no less valid because it is made by a defendant in
a capital case.*

A capital defendant's desire to waive his appeal and be
executed, however, does not end this court's inquiry. The district court
must Brst conduct a Hearing, at which appellant is present and

represented by counsel, to determine appellant’s competence and the

13CR 164 provides:

1. When a client's ability to make adequately
considered decisions in connection with the
representation is impaired, whether because of
minority, mental disability or for some other
reason,” the lawyer shall, as far as reasonably
- possible, maintain a. normal client-lawyer
relationship with the client.
2. A lawyer may seek the appointment of a
gusrdian. or take other .protective action with
respect to .a client, only when the lawyer
reasonably believes tbat the client cafnot

adequately act in the client’s own interest.

2See Johnson v. State, 117 Nev. 153, 161-62, 17 P.3d 1008, 1014
(2001).

. %See id.

4See Geary v. State, 115 Nev. 79, 82-83, 977 P.2d 344, 346 (1999);
Calambro v. State, 111 Nev. 1015, 1019-20, 900 P.2d 340, 343 (1595).

¥] = i 4 -4 *1 . . 4 . : . - B
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validity oi(""“is waiver of appeal.’ Accordingly ” ve grant the State's motion
to remand this matter to the district court for further proceedings.s
Considering the unusual circumstances here, the district court should
assure itself, before conducting any further proceedings addressing
appellant's competence and waiver of appeal, that Butko may properly
continue to represent appellant,” and if she may not, the court should
appoint replacement counsel.

Next, in determining competence, the district court should
ascertain (1) whether appellant has sufficient present ability to consult
with his attorney with a reasonable degree of factual understanding and
(2) whether appellant has a rational and factual understanding of the
proceedings.8 The district court must enter in the record formal, written
findings regarding appellant's competence to waive the appeal.?

If the district court determines that appellant is competent to
waive the appeal, Sefore it can accept his waiver, it must find that it is -

knowingly and voluntarily made, with a full comprehension of its

*

5_5_@_% Geary, 115 Nev. at 82-83, 977 P.2d at 346.
sSee SCR 250(8)(b).

' TSee generally SCR 152(1) (discussing obligation to abide by
decisions of client concerning the objectives of representation); SCR 153
(requiring a lawyer to act with "reasonable diligence”); SCR 167(2)
(discussing conflicts of interest).

8CYeary, 115 Nev. at 83, 977 P.2d at 346 (citing Doggett v. Warden,
93 Nev 591, 593, 572 P.2d 207, 208 (1977)). -

914, at 83, 977 P.2d at 346 (citing Kirksey v. State, 107 Nev. 499,
502, 814 P.2d 1008, 1010 (1991); Calambro 111 Nev. at 1019 n.4, 900 P.2d

at 343 n.4).

3 ER 1584
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ramiﬁcatiqz;.s.m Therefore, the district court must canvass Appella_nt
sufﬁcienti to determine that he has a ra(u.unal understanding of his
circumstances, his right to appeal, and the legal consequences and effect of
the withdrawal of this appeal, including that he would be forgoing possibly
life-saving litigation, that he cannot thereafter seek to reinstate the
appeal, that any issues that were or could have been brought in this
appeal are forever waived and that his death sentence would presumably
be carried out without further delay or intervention.

Accordingly, the district court shall have sixty (60) days from
the date of this order within which to conduct any appropriate hearings
and to enter formal, written findings regarding appellant's competency to
waive his appeal and the ‘validity of any such waiver. Immediately upon
the entry of the findings, the clerk of the district court shall transmit them
to the clerk of this court as a supplemental record on appeal, along with
any additional documents, motions, orders, transcripts or other filings
comprising the original record made in the distriet court after June 30,
2003, the date upon which this appeal was docketed in this couxt. -

Addltlonally, we note that appellant raised three claims in his
original petition and thirty more in a supplemental pleading. The district
court's order, which is the subject of this appeal, addressed only the legal
grounds for the dismissal of appellant's claims which were based on the
imposition of the death sentence by the three-judge panel. We are unable
to ascertain the basis for the summary dismissal of appellant's remaining
claims, i.e., whether the district court determined these claims did z;ot

warrant an evidentiary hearing because they were procedurally barred,

" 10800 id. at 82-83, 977 P.2d at 346.

118ee generally id.
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belied by e record or failed to state facty hat, if trus, would entitle
appellant to relief, NRS 3-4-.-836(1) mandates that "[a]ny order that finally
disposes of a petition, whether or not an evidentiary hearing was held,
must contain specific findings of fact and conclusions of law supporting the
decision of the court." Therefore, if the district court determines that
appellant has not validly waived his right to appeal, the district court
shall then have thirty (30) days from the date of its order resolving the
competency and validity of waiver issues to enter supplemental findings of

1 - :
: B H
.

fact and conclusions of law that adequately state the court's reasons for
dismissing without an evidentiary hearing any daims not already
specifically addressed in the initial order dismissing appellant's petition.

_ Fmally, appellant's counsel filed on his behalf a twenty-eight-
page opening brief. Upon our review of this brief, it is obvious that the
type font used in the brief is much smaller than the ten-characters-per-
inch font required by NRAP 32(a). We hereby direct the clerk of this court
to strike appellant's opening brief. Further, we grant the State’s request

N TN EE aE s

to suspend briefing while appellant's competency and waiver of appeal are

| addressed in the district court. Should briefing ultimately be reinstated,

counsel is'cautioned to adhere to briefing form requirements at NRAP 32.
It is so ORDERED.

- %l .
'] El .
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CODE: 3370
2003K0Y 19 - 53
RO it JR.
BY P. Cl'oney
G —
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
TERRY JESS DENNIS,
Petitioner,
Case No. CR99P-0611
VS.
Dept. No. 1
THE STATE OF NEVADA,
Respondent
) * . ORDER
(DEATH PENALTY CASE)
On November 17, 2003, this Court conducted a hearing upon the Nevada Supreme Court’s Order

of Remand filed October 22, 2003. Pursuant to that Order, this Court must conduct hearings to
determine the Petitioner’s competenbé a;1d the voluntariness of his expressed de;irc to waive appeals in
this case. Further, this Court was directed to first determine whether attomey Karla K. Butko could
properly continue to represent Petitioner Dennis, and if not, this Court was directed to appoint
replacemen.t counsel. In light pf the foregoing, the Court orders as follows:

1. Attorney Butko's motion to withdraw as Petitioner’s counsel, not opposed by the State, is

granted,

2. Attorney Scott W. Edwards, is appointed to represent Petitioner in all further proceedings.
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3. Both Attorney Butko and Attorney Edwards are ordered to cooperate and assist with réspect
to any reasonable inquiry or request from the psychiatrist hereinafter appointed to conduct a
combetency evaluation of Petitioner,

4. Dr. Thomas Bittker, M.D. is appointed to interview; test and evaluate the cornpct.'cncy of
Petitioner. Dr. Bittker shall compose a written report and submit it to this Court no later than
4 p.m. on December 2, 2003. The written report shall specifically address: (1) whether
Petitioner has sufficient present ability to consult with his attoney with é reasonable degree
of factual understanding and (2) whether appellant has a rational and factual understanding of
the proceedings.' Dr. Bittker shall state in his report any professional opinion he has
regarding the Petitioner’s competence to waive appeal and forego possibly life-saving
litigation. Further, Dr. Bittker shall review all medication taken by Petitioner to evaluate

what if any impact said medication has on the Petitioner’s state of mind and competence,

4

! This Court is mindful of the Nevada Supreme Court’s holding in Geary v. State, 115 Nev. 79, 83, 977
P.2d 344 (1999):

. To waive one's automatic right to an appeal from a death sentence, the defendant must
show that his or her decision was “intelligently made and with full comprehension of its
ramifications.” Cole v. State, 101 Nev. 585, 588, 707 P.2d 545, 547 (1985); see also
Gilmore v. Utah, 429 U.S. 1012, reh'g denied, 429 U.S. 1030 (1976) (waiver must be
made knowingly and intelligently by a defendant competent to make the rational choice
to forgo further, and possibly life-saving, litigation). Before accepting the defendant's
waiver, the district court must conduct a hearing to determine competence. Kirksey v.
State, 107 Nev. 499, 502, 814 P.2d 1008, 1010 (1991). The test for competence is (1)
whether the defendant has sufficient present ability to consult with his or her attorney
with a reasonable degree of factual understanding, and (2) whether the defendant has a
rational and factual understanding of the proceedings. Doggett v. Warden, 93 Nev. 591,
593, 572 P.2d 207, 208 (1977). The district court is then required to enter formal, written
findings of fact regarding the defendant's competence. Kirksey, 107 Nev. at 502, 814
P.2d at 1010; see also Calambro v. State, 111 Nev. 1015, 1019 n.4, 900 P.2d 340, 343 n.4
(1995) (emphasizing the district court's “mandatory duty” to enter written findings
regarding competency when a defendant seeks to waive an appeal from a death sentence).
This court has the duty to review those findings, and the record as a whole, to determine
the validity of the death sentence. Kirksey, 107 Nev. at 502, 814 P.2d at 1010.
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Finally, Dr. Bittker shall appear and testify in this Court as to his findings and conclusions on

December 4, 2003 at 2 p.m. Dr. Bittker shall be paid for his services out of the post-

~conviction fund administered by the State of Nevada Public Defender's Office.

The Warden of the Nevada State Prison is hereby ordered to provide Dr. Bittker 1mmed1ate
access to review aIl medical, psychiatric and mental health records- ‘pertaining to the
Petitioner in the possession of the Department of Prisons. Further, the Warden is directed to
provide Dr. Bittker access and reasonable accommodation in interviewing Petitioner Terri
Jess Dennis. Dr. Bittker shall arrive at 9:30 a.m. on November 24”‘, 2003 at the NSP
Gatehouse for admittance to conduct his interview of Petitioner Dennis and his review of
medical and mental health records. |

After the conclusion of hearing on December 4, 2003, this Court shall enter in the record,
formal written findings regarding Petitioner’s competence to waive his appeal.

If this Court determineg that Petitioner is competent to waive his appeal, it shall conduct a
canvass of\fetitioner to determine whether Petitioner’s waiver of his appeal is knowingly and
voluntarily made with a full comprehension of its ramifications. This Court shall thereaftér

enter formal written fmdmgs regarding the validity of Petitioner’s waxver of appeal.

L If thxs Court determines that Petitioner has not validly waived his right to appeal, it shall

enter written findings and conclusions of law stating its reasons for dismissing without an
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evidentiary hearing any claims not already specifically addressed in its initial order dismissing

L Y

Petitioner’s post-conviction habeas corpus petition and supplement thereto. Such findings shall
be filed no later tha.n 30 days after the entry of written findings of incompetence or invalidity of

5 appeal waiver as described above.
7 : ? #-
DATED this_ /7" day of_A/0 2003.

10
11
12 : DISTRICT JUDGE
13
14
15
16
17
18

19

21
22
23
24
23

26

28
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Thomas &, Bilther, MD., 5

Diplamate, American goard of Prychistry and Neurology
Fallow, American Peychiatric Association
Diplomats in Formsic Pyychiguy, American Board of Prychistry and Neurology

80 Continantal Drive, Suits 200

Reno, NV B35Q9
(775) 3204284

”,

November 24, 2003

The Honofabla Janet Berry

Department One
second Judicial District Court

P.0. Box 30083
Reno, NV 89520-3083

Re: DENNIS, TERRY JESS

Case No.: CRSIT-0611 - Death penalty Case

Dear Judge Berry:
viewed materials provided to

”~~
' pursuant to your court order, I have re
me by Mr. Dennis’ attorhey, Scott Edwards, and have interviewed the
defendant, as well as interviewed Karla XK. Butko, prior defense
counsel, and Scott W. Edwards, current defense coungel. :
The conclusion of my agsegsment have been incorporated in the
enclosed repoxrt.
Should you have any questions about this, prior to the hearing, I
would welcome youxr direct contact with me. Thank you fo;'giving me
the opportunity you. )
Sinceraly, -
Thomas E.»Eittker, MD
TER:accu/ctc
enclosure
pc: Defense Counsel: 8Scott W. Edwards, Esd.
1030 Holcomb Avenue
Reno, NV 89502
Phone No.: 786-4300
- Fax No.: 786-1361
: eMall No.: nvlaw@acl .com
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Thomas & Bitthor, MD, e

Oiplomats, American Board of Psychiatry 2nd Naurcloegy
" Feliow, Amarican Frychiatric Association
Diplomata in Forensic Psychiatry, Amarican Board of Paychietry and Neurology

80 Continental Driva, Sutte 200
Reno, NV 89508
(778} 3204284

-

COURT ORDERED EVALUATION

Re: DENNLS, TERRY JESS

Case No.: CroST-0611 - Death Penalty Case
Data: 11/24/03

Ordered BY: The Bonorable Janet Berry

Department One
Second Judieial pistrict Court
of the State of Nevada
in and for the County of Wasghoe

OPINION SOUGHT: are there any mitigating elements in the
psychiatric presentation of Terry Jess Depnia that would permit
justification for appealing his current death penalty?

Specifically: : _ _
1) Has the petitioner sufficient present sbility to consult with

hia attormey - with a reasonable degree of factual

upnderstanding? o .
2) poes the appellant have a rational and factual understanding

Lo
of the proceedingsg?

3) In additionm, is the petitioner gufficiently competent to wave
appeal and forego poegible life-saving litigation?

4) What impact do the medications that the petitioner is taking
have on his state of mind and competence?

SOURCES OF INFORMATION:

Review of documents provided to me by SCOtt W. Edwards, Esqg. These

documents include the following:

1) Volume 1 of the appeal of the death penalty judggpent of The
Honorable Janet J. Berry.

2) Arraignment of 4/16/99.

3) Documents from the defendant’s stay abt the Washoe County
Detention Center including, in particular, his medical history
and interventions.

4) Documents reflective of a sacond degree assault charge filed
in Snohomish County of the State of Washington on 12/5/78.

5) Arquments submitted by prosecuting attorney, Richard Gamick,
Esqg., dated 7/18/99.

6) Transcript of proceedings of 7/19/96S.

7) Military records reference the defendant’s tour of duty in the
military.

8) Social work assesement of Susan rrist, MA, dated 8/29/98.

9) Psychiatric assessment of Philip A. Rich, MD, dated 7/7/98.

o~ :

Page 1 of 8
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COURY ORDERED EVALUATION

Re: DENNZLS, TERRY JR8S

Case No.: CR99T-0611 - Deatb Penalty Case

Date: ' 11/24/03

Page 2

10) Transcript of defendant’'s atatement on the day of arrest,
3/9/99.

11) Recoxds from the Nevada Mental Health Institute dated 8/8/56.
Medical records and mental health records provided to me at the
Nevada State penitentiary on this date, 11/24/03.

Interview with defendant by me Ol 11/24/03.
Interview with prior defense counsel, Karla XK. Butko, Esg., dated
11/24/03. - . ,

Interview with current defense counsel, Scott W. Edwards, Esq..
dated 11/24/03. ’ : ’

RELEVANT HISTORY: The defendant was born On 10/14/46 in BveretL,
Washington. His birth father ~pandoned his wother prior to the
defendant’s birth. His biological mother died app:;oximately one
yvear after the defendant’s birth. the defendant has no memory of
biological mother, but does report that biological mother and her
relatives were heavily involved in alcohol and érug abuse.

The defendant was adopted into the care of Emma and Jess Dennia.

The defendant aileges that his childhood was nidyllic, " however he
does acknowledge significant trauma following nature.

His father would beat him frequently, both with his fist and with
a belt. The defendant acknowledges, however, that he felt the
beatings were justified, given his misbehaviox. Secondly, the
defendant acknowledges that he was frequently besating by his gchool
teachers and describes himself as somewhat of a hellion as a youth.

Thirdly, not ackniowledging the trauma, but of interest in the
defendant’s history, is that he had a number of gexual encounters
with his adoptive mother, which he felt were pleasurable.
Unfortunately, at age 12, the defendant’s adoptive mother died due
to the consequences of breast cancer.

The defendant never did well in school. He states he was easily
distracted, wasg prone to impulsivity and acted out frecquently.

In addition, he acknowledged a propensity to fire set and stated
that he had a longstanding fascination with fire.

He denied, however, a history of cruelty to animals.

He did state that he had a negaﬁive reaction t> his adoptive
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pbrother, ten months his junior, and hasg never custained a positive

relationship with his brother. Following his a§10pti'1{'e mother’s
death,” the positive . £igure in his life was his a.dm'pt:L.Ve.fatl.zer,
even t:hougl_f-. his adoptive father was perceived as @ disciplinarian.

At approximately age 15, the defendant was involved in hie first
major offense. He burglarized a gupply company, having been
informed that the gafe at this cowpany would be open at nooil. In
the process, he stole approximately 4400. His accomplice, a yound
wman, three yegaxs hig senior, was subsecuently a-reated for armed

. yobbery. At the time of his arrest, that accomlice informed on

Mr. Dennis, who was then picked up by the police. Mr. Dennis
pelieves that the stress associated with thig arrest and the dismay
experienced by his adoptive father 1ed to his adoptive f_ather’s
fatal heaxt attack, which occurred within weeks following the
arreat. He states that To thig day, he continues to feel
respongible for his adoptive father's death.

In spite of a checkered schoocl history, the defendant ul’t:.imatgly
graduated at approximately age 18 and, with no future direction
obvious to him, he enlisted in the Air Force.

He attained the rank Qf Specialist 3 in the ZXir Force, working
initially in electronics and later in c¢lerical work. He was
stationed in the United States and in Thailand. He was given an
early release ILrom the Air Force, three months prior to his
anticipated discharge, following his tour of duty in Thailand. He
states that his adoptive prother intervened in his behalf, just
weing as the justification, the Sullivan Act, as the brother,
himself, was stationed in Vietnam. Note that the records reflect
that the defendant was discharged bhecause he was "suicidal.”

Follc?wing discharge from the service, the defsndant &:etu:med to
Wa;htngton, worked briefly in Washington, and then moved to South
Dakota.

In South Dakota he was arrested for what was to be a serieg of
s.;ubstanc:e‘ and alcohol zrelated offenses. These offenses have
ipncluded arrests for possession of marijuana, assavlt, agsault on
a police officer, axson, and the instant offense of homicide, which
occurred on March 7th or 8th of 19989.

According to defense counsel, Karla Butko, the defendant had lost
a roommate to death in the week prior to the instant offense. IT
was only after this, according to her history, that the defendant
became preoccupied with fantasies of killing a partner during a
gsexual encounter.
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Defense counsels, Edward and Butko, poth concur that the
defendant’s desire to die came following the rejection of his
defense counsel’s effort to seek appellant review of the original

sentence.

SURSTANCE ABUSE EISTORY: The defendant acknowledges a nistory of
cubstance dependence going back to his mid-teenage years. He began
apusing tobacco at age 12 and sustained 2 nicotine dependence of
one pack of cigarettes per day through the present time. By age
15, substance abuse had progressed to drinking to intoxication two
to three times 2 week which, by the cime he reachad the gervice at
age 18, was virtually daily intoxication. -The defendant
acknowledges miltiple DUIs, approximately six, rmltiple offenses
related to the disinhibiting effects of alcohol, and frequent
plackouts. The defendant began using canmabis in his teenage years
and used cannabis regularly until his incarceration. Cocaine was
the next substance of abuse, and the defendant progressed .to rock
cocaine, but then uwltimately invested himeelf in using amphetamines

during the last two years of his liberated 1ife (1997 through

1999) . He has also used heroin and hallucinogens. EHe had a
propensity to inject cocaine, amphetamine and Leroin. He is now
hepatitis C positive, but is not Hivlpositive. '

MEDTCAL EISTORY: The patient is hepatitis C positive, suffers from
paoriasis, but denies any bistory of seizures. Ee doea acknowledge
frequent head injuries coincident to fights. Ha denies olfactory
aura, significant deja vu experiences, OF significant periods of
ammesia, with the exception of his alcohol-related blackouts.

He also complains of angina, but has not had this evaluated.

Ms. Butko shared with me the defendant’s peli=f that_he suffers
lung cancer.

psicmAmc REVIEW OF SYSTEMS: The defendant denies panic
disorder. He vehemently denies any homicidal irtent toward anyonse.
other than the intended victim, although also stating that in the
weeks and months prior to the instant offense, he had fantasies of
killing a-woman while having sex with her.

The records reveal that he had made severaZ attempts to seek
admission at the VA Hospital to contain his homicidal fantasies,
but hospitalizatlons were brief and ultimately e was turned out to
the community.

MEDICATION HISTQRY: The defendant has been on a variety of
psychotropic medications including Prozac, Paxil, Zoloft, Elavil,
trazodone, Depakote, and 1ithium. During his incarceration at the
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Nevada State Penitentiary, he had been on Elavil, trazodone and -
lithium. Current lithium dosage is 300 mg per day, current
trazodone dosage is 150 mg per day. The defendant states that he
is "okay" on these medications, but does acknowledge occasional
auditory and visual hallucinations.

The defendant denies any delusional percepts and states that he has
never felt as if he were either . the object of persecution ox
grandiosely entitled.

Mr. Dennis states he has had a history of wvery modest wmood
fluctuations, but has never experienced frank mania. He does not
bave significant fluctuations in sleep, other than as related to
hig substance use. on the other hand, he admics to frequent
periods of despair, profound negativity, and feelings of
hopelessness, helplessaness, and worthlessness. He admita to
chronic suicidal ideation since he was a child and, in one report,
admitted to 12 suicide attempts. In my interview with the
defendant, he acknowledged only four, two by carbon monoxide and
two by overdose. nT don’t do that aelf-mutilating stuff." .

)

MENTAL STATUS: The, . defendant presented as a rather sallow
complected man with as shaved head and had no significant body
markings. N ,

He was civil, but emotionally distant.

He spoke clearly and distinctly in an audible tone., His utterances
showed no conspicuous lag, latency, oY eignificant speech
acceleration or retarxdation.

Hig affect, albeit constricted, was congruent. On one occasion, he
‘appeared on the threshold of tears as he discussed his adoptive
father’s death. He acknowledged no particular remoxse for the
ingtant offense.

His thoughts were focused, there was no evidence of tangentiality
an circumstantiality. At times, he was able to acknowledge
positive interest in his 1life, including, in particular, 2
fascination with the works of John Sanford, which came to him after

he was incarcerated for this instant offense.

Reflecting on Mrx. Sanford’s novel, he admitzed freely that he
{dentified with the villains and not with the detective protagonist
in the novel.

although denying homicidal ideation, he repeatedly acknowledged 2
deaire to die.

)
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There wexre 0O evidences of perceptual distortions manifested during
the interview, although he stated that he had a history of such

distortions in the past.

When questioned about significant relationships, the defendant

specifically denied any relationship with anybody of gignificance.
, he stated his friend wants nothing to do with him.
He does have & pen-pal who corresponds with him. In apite of this
asgertion, On several occasions he mentioned his prior defense

courisel, Ms. Karla Butko, with some positive regard.

Interestingly, at the close of the intexvj.éw, he shook my hand and
scknowledged that he was pleased to have had the opportun:.ty £o

speak with me.

OTHER ELEMENTS TN THE HISTORY oF SIGN‘I?ICANCE: T note in the
pathology repoxt that the victim of the defendant’s homicide was a
woman who was in gpeverely compromised health ccincident to livex
failure and arteriosclerotic beart disease. In addition, she had
a blood alcochol level of 0.4, reflective of somekady who had either
ingested enorwWoOUs quantities of alcohol oX had a seversly
compromised liver function.
4

FORMULATION: The defendant presents with a history of multiple
life failures and multiple rejections. He acknowledges a pattern
of significant rejection sensitivity and has stated to we during
the interview that he is quite isolated, caring for no ORe, and
having no one who cares for him.

These _l:l.fe' rejections have included his initial adoption out
Following the death oF his mothex, possibly gecondary to the
conasequences of alcohol, the death of his adoptive mother at age 12
after an extensive sexual liaison with rhe defendant, and the death
of his adoptive father soon after an arrest for burglary-

The defendant’s life has been geverely compromised by his substance

dependence, alcohol, amphetamine and cocaine being the principal

elements 1n his gelf-destructive pehavior.

Rejections continued throughout the defendart’s 13

. . : . e 2 ife and were
highlighted in the immediate period prior to tne offense with the
death of a roommate.

The defendant acknowledges to me at least £ i

. our episodes where he
Ialtten'r}_s’c'.ec.i to kill himself, and had made several pleas to be
.ospltallzed at the VA Hospital, which wexe rajected in the time
immediately prior to the instance of fense.
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This is a man whose life has been consumed by his alcohol and
substance dependency about which he £feels gubstantial self-
+evulsion. He had not had employment for the four years prior Lo
the instant offense. He was victimized by his own dependence and
that dependence ultimately culminated in his desire to seek shelter
and caxe at the VA Hoapital.

|
fl

The defendant’s choice of victim is of particulax interest.

I was unable to learn much about the victim, otrer than her stgte
of health at the time of her death, which appeared to be quite

compromised.

Although the defendant boasted to police that he had been inveolved
in multiple killings, at the time of my dinterview with the
defendant he specifically denied a patterln of sarial killings and
there is no evidence to reflect that was his patterm. Indeed, in
spite of the fact that he is confronting the death penalty and
quite willing to accept this, he vehemently deniea ever abusing a
woman physically, other than at the time of the instance cffense. -

In summary, Mr. Dehnis presents as a profoundly dependent man
consumed by self-hatred, who chose a victim very mich like himself,
whose 1life appeared to be on the threshold of ending.

)

It is quite consistent with this pattern that the defendant both
killed the victim and is seeking the death penalty as a convenient
wqglcg; of life, and a way of assuring himself that ultimately he,
wi ie.

In addition to the diagrioses listed below, the defendant has a
history consistent with Attention_Deficit/Hype:activiﬁy Type.

DIAGNOSES:

AXIS I: 1)  Bipolar Disorder, Type II, 296.8%9

2) Alcohol Dependence, 303.5C

3) Amphetamine Dependence, now in remission,
304.40

4) Cannabis Dependence, 304.:0

5) - Cocaine Dependence, 304.20

6)° Nicotine Dependence, 305.:0

7) Posttraumatic Stress Disorder, by history,
309.81 (cardinal signs denied during wy
interview with the defendant)

8) Attention Deficit/Hyperaczivity Type, 314.01

)

#2 through'#5 above in‘institutional remigsion.
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with  Antisocial,

AXIS Il: Mixed Perscmallty Digorder .
hizoid Features,

cyelothymic, porderline, and SC

AXIS III: 1)  Hepatitis C.
2) Psoriasis.

ARIS IV: Severe, Social isolationm, institutionalization,
problems with the criminal justicz system.

AXIS V: - 50/50.

ADDRESSING QUESTIONS OF THE COURT: a5 to the gpecific gquestions
raised by the court, my responses are as follows:

1) The defendant does have sufficient present ability to consult
with Bis attorney with a reasonable degree of factual
understanding. ,

2) The defendant has a rational and factual understanding of the
proceedings.  He -is fully awsre of the charges’ that he
confronts, the implication of the sentencs, and has a full..
understanding of what is involved in the death penalty. He iz
also aware of the legal options available to him and the
consequences of his not proceading with thage options.

3) The defendant is currently taking medicaticns that are
rgaso.nable and consistent with the diagnosis of Bipolar
Disorder, and his primary psychiatric problems, alcohol,
amphetamine, and cocaine dependence, are contained by virtue

~ of the total institutional comtrol im his life.

4) The medications that he ig taking are not having any unusual

©  effect on the defendant’s ability to make decisions in behalf
of his own interest, and to cooperate with counsel or to
participate in the court hearing.

)

Having acknowledged all of the above, on tke other hand, the
defendant has sustained over years episodes of suicidal ideation,
suicide attempts, and self-destructive behavior, which heralded
both the instant offense and his current lagal strategy. I
believe, with a reasonable degree of medical certainty, that the
defendant’s desire to both geek the death peralty and to refuse
appeals in his behalf are directly a consequence of the suicidal
thinking and his chronic depressed state, a5 well as his self-
hatred.
Clearly, an alternmative to consider is whether or mnot the
defendant’s view of himself is simply a realistic-incorporation of
soclety’s view of hig "mongtrous" behavior. On the other hand, it
is conceivable and, in my mind, likely that both the defendant ‘s

)
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offense and his cuxrent court strategy springs from.his'psychiatric
that he wishes to die

disorder and hisg gubgtance abuse disorder,

and he wishes to be certain of a reasonably humane death.
enalty,'as,provided.by'the atate, is guite

tent and his psychiatric digorder.

Consequently, e ded
ent with' both his

Thomas E. Bittker,
TER:accu\cte

)

)
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RENO, ’~ /ADA, THURSDAY, DECEMBER 4, 003, 1:25 P.M. . /™

-00o0-

THE COURT: This is a continued hearing of the State
of Nevada versus Terry Jess Dennis, CRS9P0611. The record
should reflect ﬁhat Mr. Dennis is present with his counsel,
Mr. Edwards, and Mr. Plater for the State. And, Mr. Dennis,

since our last hearing you had a meeting with Dr. Bittker, is

"Ithat correct?

THE DﬁFENDANT: Yes.

THE COURT: Okay. And what we are going to do here
today, as we talked about before, Mr.vDennis, the Court has
received an order from the Nevada Supreme Court directing this
Court to do certain things, and primarily to make sure that
you are cdmpetent to méke the decisions that you have
indicated you want to make, okay, so I'm going to have to ask
you a lot of questions, Mr. Dennis, so I appreciate your
patience. All right?. -

First of all, I want to make sure that the State has
received the report from Dr. Bittker?

MR. PLATER: I have, Your Honor.

THE CQURT: Qkay. And, Mr. Edwards, are you

satisfied that you had sufficient opportunity to meet with

Dr. Bittker and go over this report? )

MR. EDWARDS: Yes, Your Honor, and I have met with

3
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Mr. Dennisff‘ior to court today and gow/"over it as well

line-by-line. There are some corrections he mentioned to me
that perhaps we could make on the record right now if that
would be all right_with you.

THE COURT: Okay.

MR. EDWARDS: They relate to what he said to

Dr. Bittker and Dr. Bittker included in his history.

Your Honor, on page two of Dr. Bittker's report under Relevant

History, the caption, the last sentence of that first
paragraph‘séy§, "But does report that biqlqgical mother and
her relatives were heavily involved in alcohol and drug
abuse."

Mr. Dennis relates to me that he has no recollection
of saying that to Pr. Bittker énd nor does he have any
recollectisn or knéwledée about that heavy use of alcohol or
drug abuse by the relatives of his biological mother.

Similarly, two more paragraphs down in the last
sentence, there is reférence to the fact that Mr.fbenﬁis was
frequently beaten in school by his teachers, and Mr. Dennis
relates to me that it was not frequent. If anything, it was
isolated and it_occurred not often at all.

THE COURT: So we will change that word to
infrequently?

MR. EDWARDS: Infrequently or isolated.

THE DEFENDANT: Once.

ER 1608 Amicus App. 093
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7/ COURT: One time. All rig” . Well, Mr. Dennis,
that is what we want to know. You were beaten one time by
your school teacher? |

THE DEFENDANT: A teacher.

THE CQURT: A teacher, okay.

MR. EDWARDS: On page three, Your Honor, the third
full paragraph on that page indicates he attained a rank of
Specialist 3 in the Air Force. Mr. Dennis indicates to me-
that is not correct, and as far as he knows there is no such
designation ip the Air Force.-

THE COURT: Okay.

MR. EDWARDS: Two paragraphs down in the paragraph
that begins, "In South Dakota he was arrested for what was to
be a séries of subftance and alcohol-related offenses,”

Mr. Dennis\reports.to mé that it is inaccurate in at least
where they occurred. They did not occur in South Dakota, and
I believe the criminal history as reported in other
documentation speaks'for itself in that regard.

On page five, Your Honor, at the very top --
THE CQURT: Page five?

MR. EDWARDS: Yes, Your Honor.

THE CbURT: Okay.

MR. EDWARDS: Page five of the report at the very

top, the last sentence of that continuing paragraph indicates

that Mr. Dennis acknowledges occasional auditory and wvisual

5
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1 |hallucinati” s, and Mr. Dennis reports (’ ﬁe that he denies
2 |saying that and denies experiencing such hallucinations.
3 With those corrections, Your Honor, I would move for
4 ladmission of this report, and I would note for the record that
5 |I have also had marked as exhibits the materials that I
6 |provided to Dr. Bittker in which he relied upon in reviewing
7 |before he met with Mr. Dennis and in writing his report and
.8 they are set forth in;those two volumes with your clerk. I
9 haﬁe provided a copy of those to Mr. Plater.
10 . And I would note additionally that not included in
‘11 |that material were videotapes 6f Mr. Dennis' conversations
12 fwith police at the time of his arrest, and Dr. Bittker did, in
13 |fact, review one of those videotapes. And also not included’
14 jthere, Your Honor, are the medical records from the .Nevada:
15 |State Prison, althéugh'you will see in the report Dr. Bittker
16 |was given access to those materials and did, in fact, review
17 |the medication presently being administered and what has been
18 |administered in the p?ison to Mr. Dennis. -

19 THE COURT: Okay. You are moving to admit these

20 |lrecords, is that correct?

21 " MR. EDWARDS: Yes, Your Honor.

22 THE CCURT: Any objecticon, Mr. Plater?

23 MR. PLATER: No, Your Honor.

24 | THE COURT: Those will be marked and admitted and

25 |made part of the file.
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TH CLERK: Your Honor, I have/“ot marked
Dr. Bittker's report yet.

THE COURT: You can keep that. What I will do is I'm
going to allow her to mark this one that was provided to the
Court.

MR. EDWARDS: Very good, Your Honor.

THE COURT: And I want to'advise counsel that as we
have gone through this report I have made notations of what
Mr. Dennis denies or has corrected, denied‘saying, like oné
beating occurred rather than frequent beatings by the scho&l
teacher. The corrections that have been previously noted are
written on this reﬁort. Is there any objection to that?

MR. EDWARDS: ©No .objection, Yéur Hoﬁor.

MR. PLATER: No.

4

THE CLERK: Exhibits 1, 2 and 3.

(Exhibits 1 - 3 were marked and admitted into evidence.}

THE COURT: Any other corrections, Mr. Edwards?

MR. EDWARDS: No, Your Honor.

Your Honor, just so we are on the same page here, it
is my understaﬁding what we are doing today is complying with
the Nevada Supreme Court's oxder, and essentially I read that
order requiring three things. First of all, you to address

the representation of Mr. Dennis, and that was done at a prior

7
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hearing, ar” secondly, to determine his <ompetency to maké a
decision to withdraw his appeal and forego further litigation.
And, finally, whether that waiver of appeal is knowingly and
voluntarily made.

And so I am, as counsel, I am aware of what I hav% tq_
do here as two ethical duties, essentially to respect his
desires regarding the objectives of litiéafion, meaning
termination of his appeals, and on the other hand to represent
him and to act in his best interests, so I'm in a bit of a-
moral and ethical quandary, but I think the way I have decided
to addréss it and after studying the law and deliberating upon
this, I think the best approach is to make sure that the
record is made regarding the facts that have now been
developed fegarding his competency and the legél.étandard that
must be applied to dete£mining his competency. |

And I say that, because when I bring up an issue
‘about-what Dr. Bittker may or may not have said in his report,
I'm not saying it becaﬁse I'm disregarding Mr. Deﬁhis' stated
objective, but because I think I have a dﬁty to this tribunal
to represent the law as it is and the facts as what we have
here, so with that I would like to point to éne issue that I
think is appareﬁt in Dr. Bittker's findings and evaluation for
your consideration, and it arises on page eight of the Court
ordered evaluation report. Under the four headings addressing

the questions of the Court, there begins a paragraph, "Having

8
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—

acknowledgf all of the above --" r

THE COURT: Okay.

MR. EDWARDS: And the second sentenée of that
paragraph states, "I believe, with a reasonable degree of !
medical certainty, that the Defendant's desire to both seek
the death penalty and to refuse appeals in his behalf are
directly a consequence of the suicidal thinking and his
chronic depressed state as well as his self-hatred."

Now, the legal standard for determining competency,
and our Nevada Supreme Court does not disagree with this, but
it was set quite a long time ago in the U.S. Supreme Court in
the case of Rees versus Peyton, aﬁd the spécific language éf
that opinion was that a'Court in an evidentiary hearing'has Eo
determine whether the Dgfendant has capac;ty to appreciate his
position éhd make a rational choice with respect to continuihg

or abandoning further litigation, or on the other hand whether

lhe is suffering from a mental disease or disorder or defect

Fa

which may substantially affect his capacity in the prémises.

There has also been some further Federal precedent
that states an additional ingquiry must be made relating to-the
ratioﬁélity of the decision to withdraw appeals, and I have a
cése here named Rumbaugh versus Procunier, it is a federal
case out of the Fifth Circuit, that states, "A court in a
procee@ing such as this must determine if the person is

suffering from a mental disease or defect which does not
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prevent hir  ‘rom understanding his lega” vosition and the
options available to him, but does affect, but whether that
‘aisease or defect nevertheless prevents him from making a
rational choice among his optionslz

And tﬁat takes me to that quote from Dr. Bittker’é
report. In my mind and my reading of that, it seems to
implicéte that decision, meaning Mr. Dennis has identified --
Dr. Bittker has identified numerous diseases and défects of
Mr. Dennis. We see thpse,‘the'bipolar disorder, the
post—traumatié stress disorder, attention deficit disorder,
-mixed personaiity disorder with schizoid features, and then,
perhaps most importantly, this suicidal thinking and
chronically depressed state, and he says that is the
motivation for his decision here.

THE COURT; Mr; Edwards, let me ask yqu,‘in reading:
this report, I did not see Dr. Bittker's reference to has
Mr. Dennis made anf suicide attempts while in prison since he
entered his plea of guilty in this case? i

MR. EDWARDS: I have not seen any reference to that
either, Your Honor, and, no, as far as I'm aware.

THE CQURT: These records den't reflect --

MR, EDWARDS: No.

THE COURT: Mr. Dennis, did you advise Dr. Bittker

that you felt suicidal or that you have attempted suicide

while in prison?

10 Amicus App. 099
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TP DEFENDANT: ©No, just the o7~ osite, the reverse of
that, Your Honor. He asked me and I told him no, I wasn't. I

haven't felt suicidal.

THE COURT: And how many times have you attempted
suicide? | ‘

THE DEFENDANT: You know what, I really don't know; a
bunch, going back to 1366. |

THE COURT: Okay. But while, since yoﬁ-have been in
prison you have not aﬁtempted suicide{ is that correct?

THE DEFENDANT: No, Your Honor. I have been on
medication ané) yo# know, it has pretty_much squared me‘away.

THE COURT: Okay. So the times that yoq attempted
suicide previously‘were you not on medication? |

THE'DEFENDANT: Right.

THE COURT: So‘when you are medicated, you don't, you

haven't attempted suicide in the past?

THE DEFENDANT: That's correct. Your Honor, if I

lmay, prior to 1995, I had never been diagnosed with anything

or the question of medication never even came up.

THE COURT: So in 1995 you got a diagnosis and that
is when you started taking some medicine?

THE DEFENDANT: Correct.

THE COQURT: And that is when the suicide attempts
stoppéd?

THE DEFENDANT: Yes, correct.

11
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T¥™ COURT: Okay. Thank you.‘/-T just wanted to make,
I didn't read in this report that Dr. Bittker said he had
suicidal thoughts at the entry of p;ea, and I know wé had
previous psychiatric evaluations before the plea was entered.
I don't-have a recollection of recent allegations of suiciﬁe
attempt.

MR, EDWARDS: I'm not aware of any either, Your
Honor. I have inquired of Mr. Dennis about'thié very iésﬁe
several times. |

THE COURT: Thank you, Mr. Edwards. You may proéeed.

MR.-EDWARDS: Yoﬁr Honor, so this is a legal
detefmination'you have to make regarding Mr. Dennis'

competency heré. That is for you to decide, .and this

evaluation of Dr. Bittker is evidence for you to consider as

LY

well as everything else within your purview here, but it
appears from the statement that this medical evidence
Dr. Bittker has reviewed may be saying to the Court that
Mr. Dennis is making this decision to die and waive his
appeals based upon a mental disease or defect, and I think you
have to reconcile that with a finding of competency if that
is, in .fact, what you are going to decide, and we need to
address that, because it sticks out here in the record. !

If this mental disease and defect is preventing him
from making a rational choice among his options, then the

legal standard of competency hasn't been met, so that is your

12
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determinat%f‘ to make, Your Honor, and f“en if that is indeed
your finding that he is competent, I ;ouid like to be heard
later regarding the issue of voluntariness of his appeal,
walver, as we begin an inquiry into that.

THE COURT: Okay.

MR. EDWARDS: I think that is the threshold issue.

If you could address that finding and that legal standard, I

think the due process rights of Mr. Dennis have been

|respected.

-THE CQURT: Mr. Plater.

MR. PLATER: Well, Judge, I thought that is why we

‘had the telephone call yesterday. Mr. Edwards could not based

on this report and certainly based on his experience or his
éompetence as a lawyer argue to this Court that this gentleman
is not competent b;sed on this paragraph’that is referenced
today.

But aside from that he has referenced the wrong
standard, as I understand it. The standard he just referenced
was that if a petitioner has a mental disease or defectlthat
would prevent him from intelligently choosing or rationally
choosing between alternative choices, then he 1s not
competent.

I'm familiar with that standard as being referenced

in the federal cases. That is not what we are here about.

The standard of competency in this case was given to

13
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Dr. Bittke and he addressed it. He s/” 4 that this gentleman
understood the proceedings, had a factual understanding of
them, and that he had the mental éapacity to consult with his
lawyer and understand what was going on.

So if we are going to use a different standard aﬁd we
are going to haﬁe somebody come in here and testify to that
difference, and we wanf to make a finding using that differené
sfandard,.that'éerson has to come in here, he has got to
testify, he haﬁ got to be under oath, and he has got to be.
cross—examined.

But-I think if you look at that paragraph, I'm no?
sure what Mz., or Dr. Bittker is saying. I'm not sure what it
means when he says the Defendant's desire to both seek the
death penalty and‘to refuse appeals are directly a consequendé
of the suicidal thinkiﬁg and his chrqnic depressed state.

If he is sayiné‘Mr. Dénnis wants to die because he
wants to die, well, I agree. That is what we are here for.

He wants to waive his. appeals. because he wants tg die. If he
wants to die because he wants to die, there is nothing wrong
with that in terms of being a motivation for waiving his
appeais.

If hé is saying his desire to die is a result of his

depression and his suicidal ideation, then I would still argque

that does not prevent him from meeting the competency standard

that the United States Supreme Court has set forth and the

14
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State of N¢° da has adopted and that is~hether he has a
factual understanding of the proceedings\and has the ability

to consult with his lawyer.

And, in fact, Dr. Bittker has already found that to
be the case, so I guess what we are saying is they are not-
mutually exclusive ideas. It doesn't offend logic to say he
may have some’suicidgl tﬁinking, he may be dépressed, but at
the same time he can be cbmpetent. Those aren't mutually
ékclﬁsive ideas.

But I would object that this report even should, at
leést at this point, should be read to conclude that this man
haé suicidal thinking. I think your brief canvass'with
Mr. Dennis at this point and some of the things that he said-
leads us to believe that He doesn't have suicidal ideation,
but I don't know t%at ahy of us are competent ourselves to
address that at this point, so sorry for the long answer.

THE COURT: Thank you, Mr. Plater. |

The Court is.persuaded that based upon my review Qf
Dr. Bittker's report and based upon my history of working with
Mr. Dennis in this case and his previous psychiatric
evaluations that hé was competent ét the time he entered his
plea, made a knowing, intelligent, and voluntary plea, and
that he is competent to make decisions on ﬁis own behalf at

this juncture,

Dr. Bittker's report, although interesting, seemed to

15
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address all” atters in the alternative,('nd his reference Fo
the suicidal thinking and chronic depreésed state are not .
supported at least from 1999 forward. There is no record of
ény suicide attempt by Mr. Dennis since I have come to know
Mr. Dennis. Certainly, depression would be a logical
condition if one is facing the death penalty and death row.
But what is somewhat troublesome to the Court is
Dr. Bittker seems to engage in an intellectual dialogue within
this document of making alternative statements and global

stétements that date back to Mr. Dennis' ¢hildhood. The issue

before the Court is to determine whether Mr. Dennis is

competent at this juncture. He has already, the Court

previously found him competent to enter a plea in 1999. - We

are now in 2004.

A

Now, and the récord, I need to digress, bedause the
re;ord should also reflect that the Court met with counsel in
a telePhone conference yesterday to advise counsel that I had
received the report, Ilhad read the report, and I”requesteq
Mf; Edwards to provide this written report to Mr. Dennis s0
that he could read it and address any concerns as he has
already doﬁe, make any corrections, add any information,

delete any information, whatever his concerns were.

]

And, likewise, after reading the report the Court.
indicated it was satisfied with the content of the report and

did not feel compelled to ask questions of Dr. Bittker, but

16
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instructed,” it advised both the State (ii the defense if they
wanted to question Dr. Bittker further, or if Mr. Dennis
wanted Dr. Bittker here, then he could be here.

And, Mr. Dennis, I don't know how much communication
you have had with Mr. Edwards, is it your preference, sir,
would you like to have Dr. Bittker .called as a witness here
today?

THE DEFENDANT: - I don't think it is nécessary,

Your Honor.

THE COURT: Okay. So I wanted to make sure_thgt that
got on the record. As to Dr. Bittker's report, the Court‘is
going to attach Exhibit 3 as an attachment to the Court's
findings of fact and conclusions of law when this goes to the
Supremé Court, but‘the Court is persuaded that pursuant to
Nevada law the Defendanﬁ has the sufficient ability to

understand the nature of these proceedings, to assist in

making rational and competent decisions regarding his right,-

his appellate rights and his right to pursue a wrgf in this
case and that he is competent to make those decisions based
upon the Court's global understanding of this case, the
Court's previous involvement with the plea in this case of
Mr. Dennis, and.the many hearings that the Court has conducted
with Mr. Dennis.

And, also, élthough Dr. Bittker expresses concerns

that -- well, again, on page eight Dr. Bittker says the
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following. (" ‘e makes the following find/ s. "The Defendant

! A
does have sufficient present ability to consult with his

attorney with a reasonable degree of factual understanding.”

Dr. Bittker's goes on to state, "The Defendant has a rational

and factual understanding of the proceedings. He is fully

1Y

aware of the charges that he confronts, the implication of the
sentence, and has a full understanding of what is involved in
the death penalty. He is also aware of the legal options
available to him and the'consequences of his not proceeding
with these opFions." And when Dr. Bittker references options,
he must be referencing the appeal and the writ process, but it
is noﬁ clear in hig report.

Dr. Bittker goes on to state, "The Defendant is
currently taking'medications that are reasonable and
consistent with the-diagnosis of Bipolar Disorder, and his
primary psychiatric problems, aicohol, amphetamine, and -

cocainewdependence, are contained by virtue of the total

-

institutional control in his life." ”

And, finally, Dr. Bittker states, "The medications
that he is taking_are not haviﬁg any unusual effect on the
Defendant's ability to make decisions in behalf of his own
interest and to cooperate with counsel or to participate in
the court hearing.”

And I believe that was an issue of concern to the

Court because of some comments made by Ms. Butko at a previous

18
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hearing. ?he Court is persuaded based/pnon those findings
that Mr. Dennis is competent to undersfand the nature of these
proceedings, assist in his own defense, and represent his
interests appropriately.

And Mr. Dennis has made it abundantly clear that he
does not wish to pursue further appeal or the writ in this
case, so fér those reasons I accept this report, and I find
based upon, agaih, my understanding of the entire file, my-

interactions with Mr. Dennis and a review of Dr. Bittker's

report that Mr. Dennis is not suffering from a mental

disability or defect which precludes him from ﬁaking an
informed decision in this case, assist in his own defense, and
undeistand the nature of these proceedings.

In assessing Dr. Bittker's report, which will be made
an‘exhibitato the &ourt's order, the Courﬁ.finds that

Mr. Dennis has sufficient present ability to consult with his

attorney with a reascnable degree of factual understanding,

"and the Court further finds that Mr. Dennis has a-rational and .

a factual understanding of these proceedings.

Mr. Dennis, I want to go over a few other things with
you. At one point throughout all of the proceedings that we
have had, you have consistently, except for on one.occasion,
said I don't want to have appeals. I don't want to file
writs. I don't want anything but the imposition of the death

penalty. Is that correct?
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T/ DEFENDANT: (Nods head). /
THE COURT: But on one occasion you did ask Ms. Butko
to file a writ on your behalf.

THE DEFENDANT: Okay.

THE COURT:A Okay. And she filed a writ and she
a;signed'33 grounds of erfors, or 33 issues that she felt
might be a leéal basis for you to have further court :
proceedings, to either be returned for a new penalty hearing,. .
to withdraw your plea to have new broceedings that perhaps
ﬁbuldlavdid the death penalty. Do you recall that petition?

| THE DEFENDANT: Yes.
THE COURT: lOkay. And she assigned 33 grounds for

that writ. BAnd the Supreme Court expressed concern that-the'
Court_had not addresséd‘all of those grounds previously, and
so they asked me t; first make a finding about your
competency; and based upon this evaluation and my review ofA
the regord I have alfeady made that finding.

However, Mr.‘Dennis, I want to give you ‘the chance,
if you would like the Court will review all 33 of these |
grounds to refresh your recollection as to areas where your
previous coﬁnsel, and Mr. Edwards may join in these arguments,
where they arevthinking, gosh, Mr. Dennis, here are 33 ideas
for you about how we can perhaps get rid of this death

penalty, and so my thought process was, Mr. Dennis, that we

take a‘few minutes and go over all of those to remind you of

20
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those and s~ 1if there is any that you f’iﬁk maybe should be
revisited by your attorney. Any objection to that,
M;. Dennis?

THE DEFENDANT: Do I have a choice?

THE COURT: Sure you do. It is your case.

THE DEFENDANT: Well, I think it would be a waste of
time, to tell you the truth. I have read the points. I have .

read the 33 points, you know, and I have still made this

‘_decisidn. I can't really see what would pop out new now that

would a1£er my way of thinking about this.

THE COURT; -Okay. Well, I know, ﬁ?. Dennis, that you
think it might be a waste of time, bﬁtvwhat I would like to do
is just qgiékly go.over those and if anything jumps out at o
you, if there'is somethiné whére you say, you know, gosh, I'm
not quite sure I remémbér that one, or maybe I want to rethink
my pqsition, I want to refresh your recollection, and then I'm
Just gq}ng_to ask you if any of those\issues are issues you
would Iike to puréue aﬁy post conviction appellaté work about.
QOkay?

THE DEFENDANT: Okay.

THE CQURT: Thank you very much, Mr. Dennis, for your
patience. Sir,-my recollection what I have here on my list is
Ms. Butko suggested that your original trial attorney only

spent two to three hours with you and was still receiving

discovefy when you were allowed to plead guilty and that might
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be a basis 7~ r appeal or a writ. ('

Number 2, that trial counsel was ineffective for not
objecting to aggravating circumstances presented by the State
as the prior felonies were not relevant. They.weren't murders
or they weren't violent crimes and they were remote in tiﬁé,
SO your trigl counsel maybe should have said no, no, you
shéuldn't consider those as aggravators.

Number 3, that Ms. Butko felt that the trial attorney
should never have allowed you to even plead guilty, because it
is, essenfiélly‘the trial aﬁtorney is assisting you in
suicide, so tﬁé trial attorﬁey should advise you not to plead
guilty and should ﬁbt have supported your.decision to pleaq
guilty.

Number 4, the trial attorney deferred critical and

material decisions.regarding your fundamental constitutional.

rights. I'm not quite sure what Ms. Butko meéns by that, but

apparently the trial attorney did not meet standards that

Ms. Butko thought you Qere entitled to. . ol

Number 5, facts admitted by Terry Dennis do not
amount to a first degree murder. She alleges that there was‘
really no proof or corroboration of your intent to commit
first degree mufder. |

Number 6, the double cdunting of one aggravating, I
guess there was, she contends there was a double counting of

aggravafors in the case and that was unconstitutional, that

22
ER 1626 Amicus App. 111




10

11

12
13
'.14  N
15
16
17

18

19

20

21

22

23

24

25

there weref*wo, that apparently her vi%r is'that the Court

/
counted aggravators more than once.

Number 7, that the Court and counsel's consideration
of your wish to die when you were mentally unstable forms the
basis for post conviction relief.

Numbex é, the deadly weapon enhancement'should be'
reversed because'Ms. Butkd‘allegés you killed'the victim with |
your hands and not the belt.and the belt is not inherently.
dangerous. |

Number 9 appears. to be sort of a fepeaﬁ_or
reiteration of number eight.

Number 10, Ms Butko alleges the trlal counsel falled
to p?epare and present an adequate defense on your behalf.
Number 11, Ms. Butko allegéd that the Court from thé

three-judgg panel ;onsidered illegal statements of Terry
Dennis. |

Number 12, the evidegce of a possible spousal battery
conviction in the death of a person did not meet -
constituticnal requirements.

Number 13, ineffective assistance of counsel, the’
counsel's failure to properly investigate possible mitigating
factors for the sentencing hearing.

Number 14, allowing Mr. Dennis to plead guilty even

though there was a corpus delicti problem.

Number 15, the ineffective cross examination of

23
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Lana Miller-failed to demonstrate the gﬁue nature of tﬁe 1583
conviction and that there were no other crimes of that nature,
so she is, again, alleging ineffective trial counsel work.:

Number 16, ineffective trial counsel work in that.he
did not hire independent experts, pathologists or mental
health experts to be examined and present testimony.

Numbef 17, failure to withdraw as counsel in the facé
of an irre;oncilable conflict._ I think she means because you
chose to plead guilty. . |

Nﬁﬁber 18, the cumulétive errors of trial counsei
preéluded Mr: Dennis from receiving effeetive counsel, and
Ms. Butko believesﬂthere should be an evidentiary hearing on
the competency of your trial counsel, £he attornéy who
répresented you for the entry'of plea.

Number 15, she alleges that the three-judge.panél

were called, Judge Cherry, Judge Memeo and myself, who

|presided dver that panel, Ms. Butko alleges that that is an

unconstitutional panei, ah illegal methodology of sentencing,
and that is the same allegation she makes for number éO.
Number 21, she alleges Mr. Dennis was not competept
to formulate intent due to his intoxication. It indicates
that Mr. Dennis and the victim had been drinking together and
the victim's BAC, or blood alcohol content, was a .37.
Number 22, Ms. Butko alleges that the proceedings

allow the State to shift the burden of proof to Mr. Dennis'and

24
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trial counf" failed to present suffic%f‘t evidence in
mitigation. ’

Number 23, Ms. Butko claimed that Terry Dennis was
not competent, and counsel had not had adequate time to work
with Mr. Dennis before he entered his plea, and trial couﬁsel

L3

could not state unequivocally that their client was competernt

{to understand the nature of the proceedings or assist in his

own defeﬁse or assi;t in preéenting testimony and evidence-at
the plea, at the sentencing hearing.

Number;24 indicates that the Court erred when the
three-judge sanel excluded Lana Miller's testimony.

Number 25, Ms. Butko alleges that your constitutional
rights were not protected because trial counsel failed to
thoroughly canvass a person, failed to thoroughly héve you
canvassed alleging‘you were clinically depressed, that you had
been deprived of proper medications, and that you were
operating on é death wish, that your trial counsel should have
alertgd'the three-judée panel and vigorously argdéd that you
we?e nof competent to enter your plea at the time you did.-

Number 26, that trial counsel failed to provide
adequate arguments of proportionality in relation to the crime
of which you were charged.

Number 27, she assigns error to the prosecution for

misconduct in describing Mr. Dennis as a serial killer.

Commenﬁs unfairly prejudiced Mr. Dennis before the sentencing

25
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Number 28, Ms. Butko alleges Nevada Revised Statute
200.033(2) 1is unconstitutionally vague in regards to the use

of prior felonies.as.aggravators.

Numbef 29, she assigns ineffective appellate cougsel:
On appeal, counsel only raised one issue in the case and so
she assigns error to your appgllate-counsel.
| Numbexr 30, ineffective appéllate counsel, in that.
apparently there was a reference to petitioner as a serial
killer.. i

And then the three additional assignments of error in
the suppleﬁental petition were a reiteration that the
three-judge panel was unconstitutional and thét relates to tHe
Ring versus Arizona Ease which we have set this case out

.

because that decision wés coming down.

Nuﬁber two, the imposition, imbosing a convictiénuand

sentence for a capital offense by a judge who is subject to

popular election is unconstitutional. And as you may be

aware, Mr. Dennis; the three judges who were seated on this
panel, we all run for election every six years and the three
judges 'were from different districts within the state; Judge
Cherry from Laé Vegas, Judge Memeo, I think he is from Elko.
And, finally, that trial counsel failed to provide
effective assistance of counsel by a;lowing ybu, Mr. Dennis,

to make tactical choices as to the conduct of the litigation,
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that the al orney shouldn't have let yé make decisions that
_ _ .

were not in your best interest, such as entering a guilty plea
on a death penalty waiving your right to have a jury decide
your fate, and'you specifically request, you requested the
three-judge panel even though we had a very lengthy discussion
previously where I explained to you that was a bad plan, that;
you.would be better off héving a jury-do that and advised you
that ﬁhree—judge panels impose the death penalty more
frequently than a jury in a penalty phase, and you chose the
three-judge panel.

Those arg thé assignments of error that were brought
on your behalf, and I know you indicated to me that,
Mr. Dennis, you read all of those documents and all of those-
assignments of error in their entirety, is that correct?

THE DEFENDANT: Yes.

THE CQURT: Mr. Dennis, after the Court has refreshed

your recollection as to all of those issues that are potenﬁial
areas where your lawyers could be fighting to avg;d the death
penalty, to overturn your conviction, or to provide a new
basis upon which to perhaps revisit your case by some other
court,udo you wish to give up your right to pursue any or all
of these assigﬁments of error?

THE DEFENDANT: Yes, Your Honor, I do.

THE COURT: Would you tell me about that, Mr. Dennis?

Tell me your views on what you want to happen in this case:

27
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have that hearing?

-

THE DEFENDANT ‘Well, I'm not sure what the proceés
is step by step, but iﬁ the end without, without gefting into
é b;blical standard of an eye for an eye or anything like
that, basically, I took a life and I'm ready to pay for that
with mine.

THE COURT: And, Mr. Dennis, I know we have.talked

'abéqt.thisfbefore, but you' understand Ehat‘although you have

admitted to and pled guilty to taking a life and you indicated

you want to give up your life, or you want to accept. the ;

imposition of the death penalty, you do understand that

through the efforts of Mr. Edwards, who is now your attorney,

and thg.previous efforts of Ms. Butﬁo,‘that there may be
certain legal issues that could afford you an opportunity to
avoid the-death“;enalty, to not have that happén, and do yoﬁ.
unde;staﬁd, sir, that by giving up your right to have further
hearings or pursue further appeals that the death penalty will
be imposed? . | - H

THE DEFENDANT: Yes, Your Honor, I understand that.

THE COURT: And is that what you want to occur?

THE DEFENDANT: Yes.

THE COURT: All right. And you understand we have
gone over all of these grounds, these legal grounds, and you

understand, sir, that you are entitled to have a hearing on

manynof those issues, and do you want to give up that right to

ER 1632 28
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THE DEFENDANT: Yes, Your Honor, I do.

THE COURT: And you also understand, Mr. Dennis, that

lat the end of the day you could still have all of these

rights, you_éould still have all of the legél proceedings; -
which would afford your attorneys in the criminal justice |
systém an_opportunity to ﬁake sure that there were no

misfakes, that.Mf; Dennis has had, every. legal right-that N
ﬁr. Dennis’ is entitled to has been given to him, and after
-looking at all of those appellate issues, the penélty might

still be.iﬁposed.‘ It would‘just be delayed'while youf

attorney, Mr. Edwards, is giveﬁ an opportunity to look at all

of these things and make sure that everything was done

coﬁféctly’on your behalf.
<.And whét I want to know from you, do you want toigive
up all of fhat opportunity and just not have any more legal
hearings and have your sentence imposed?
| THE DEEENDANT: Yes, Your Honor,.thatgis Qﬁat I want.

THE COURT: And you ére absolutely sure about that?

THE DEFENbANT: Yes, ma'am.

THE CQURT: And have you had enough time in your view
to speak with Mr. Edwards and talk about all of those things?
You laugh, so it sort of suggests that maybe you have had
enough time, but you tell me.

THE DEFENDANT: Yeah, we have spent beau-coup time

talking about this. Between him and Karla they about browbeat
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me to death, but, no, I'm staunch in my decision.
THE COURT: And I do know, Mr. Dennis, that you have .
been very firm throughout almost all of the proceedings I have

had with you. Are you satisfied that Mr. Edwards and

|Ms. Butko have had enough time to browbeat you, they have gone

over everything with you, they'have given you, you got to read
all of tﬁe ddcuments, you got to talk to Dr. Bittker,.is there .
any other, any other information you think might help you ﬁake
a degiéion in this case? |

TﬁE DEFENDANT: Barring:a visit from an angel, no.

THE COURT: 6kay. And, Mr. Dennis, yoﬁ know ﬁow to
read and writé, correct? |

THE DEFENDANT: Yes.

'M_THE CO&RT; 'fou have-read everything. And you, and
has anybody threatened you, made any promises to you or
threatened you in aﬂy way to attempt to get you to say we
don'f want you to take ény more appeals, we dom't want you to
do anything else?

THE DEFENDANT: No, no, Your Honor.

THE COURT: And you understand, sir, that if you give
up your right to pursue your writ, if you give up your right
to pursue any and all legal proceedings that could avoid the

penalty of death that that can be irreversible?

THE DEFENDANT: I understand.

THE COURT: And do ycu understand that there are

30
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certain filing requirementsland rules-that have to be
followed, and Mr. Edwards and Ms. Butko have done that on your
behalf with the filing of the writ? Bless you.

THE DEFENDANT: (Nods head).

THE COURT: * You understand that they have'done
eﬁerything that they can-ao to keep your legal optibns opehé

THE DEFEﬁDANT: Yes, ves.

THE COURT: All right, sir.

MR. EDWARDS: Your Honor, can I supplement your
questions Qith a few of my own justifor thé‘reCord?

| THE COURT: You may.

MR. EDWARDS: Mr. Dennis, yéu'understand that this

may be the last time fhat your words, your testimony Becomes a

matter of record, so this is the time to speak right now if

|there is anything to say about this issue of wanting to die.

Do you understand that?
| THE DEFENDANT: Yeah, I understand that.
MR. EDWARDS: Are you choosing to give up your
appeals because you are unhappy with the conditions in prison?
MR. PLATER: Well, Judge, I don't know that is a
proper inquiry.
MR. EDWARDS: Oh, sure it is, Your Honor. It relates
to whether he has been coerced by conditions in the prison.to
forego his appeals. There is plenty of cases about that.

THE COURT: I will allow him to answer it. I have
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already asked him if he has had any promises or threats. That

is a fair follow-up question.

THE DEFENDANT: I don't -~ no, the conditions aren't

any worse than one would expect.

MR. EDWARDS: And you realize that the State has ﬁo

interest at this point before your appeals have been decided

to execute you?

. THE DEFENDANT: I don't know about that, but I don't

know What to say about that.

Mﬁ. EDWARDS: How about what chanéed'in your mind
between the timé_that you decided to go forward with the
habeas petition and now where you héve decided to iorego your
appeals? What,change took plaée in you?

. THE DE%ENDANT: Basically, it goes-Back to‘the
question tpat Judge Cherry ésked me during his canvass, I
don't know if it was the sentencing of the other part, but I
woﬁld rather not live than to continue to live and be a

MR. EDWARDS: Why, please don't take offense to £his,
but if your desire is to kill yourself or to die, why have you
not attempted it while you have been in prison?

MR. PLATER: Judge, I'm going to object, because
Mr. Edwards 1s appointed to represent him and to help him

determine whether he is competent before the Court. My sense

is the question is starting to lean towards an argumentative

32
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tone as to that decision. That is not his role as I
undérstand-it as his lawyer at this point.

THE COURT: I will allow Mr. Dennis to answer it if
he so chooses. |

THE DEFENDANT: What was the question?

‘suicide in prison or tried to kill yourself 'in prisbn if you

want to die?

THE DEFENDANT: The only time I had, I had what the

i don't have a thle-lot of probiems when I'm not drinking;,
If you go back'through my record yoﬁ will see that booze ﬁas
been a probiem in everything I have ever, ydu know( my whole
fecord.x_Suicidé-is not, I don't know, to me it ought to be
obvious. If I haven't tried suicide since I have been in
prisoﬁr why then should that become an issue now, you'kﬁow. I
‘ddn't get it. . v

THE COURT: Thank you, Mr. Dennis.

MR. EDWARDS: Thank you, Your Honor. I have no
further questions.

THE COURT: Mr. Plater, did you wish to supplement?

MR. PLATER: Your Honor, I would ask you to ask .
Mr. Dennis, I know you found him competent based on the global

circumstances of the case and especially based on the report

that Dr. Bittker has given us, I wonder if you might ask
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_coﬁtinues to have the ability to consult with his lawyer.

— - ’

Mr. Dennis today if he continues to have a rational

understandingvof this proceeding, if he understands what is

going on, if he-has any questions whatsoever, and whether he

r

THE COURT: Mr. Dennis, let's see, you saw

B Dr. BitﬁkEf: the record should reflect that he prepared —- did

he-seé you on November 24th, is that when you met?

THE DEFENDANT: I'm hot sure of the date, but that ‘
sounds about-right.‘

Mﬁ; EDWARDS: If that was Monday, Your Honor, that
would be the date.

THE COURT: Yes, Monday, Névember 24th, apparently
you met with Dr. Bittker and the record should reflect that he
reViewedqapproxfmately 11 or 12 different records and items
and sections of documents, and concluded that you had a
rétiénal_and factﬁal understanding of the proceedings and
coula understand, céuld participate in these prdceedingé with
your attorney.

Since that date, from November 24th as of foday's
date, do you understand what we have been discussing here
today?

THE DEFENDANT: Yes, I do.

THE COURT: And are you hearing any voices other fhan
mine?

THE DEFENDANT: Well, Scott's and the prosecutor's.

—
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No, Your Honor. |
_THE_CbURT: One at a time. Are you having any
auditory or visual hallucinations today?
.'THE DEFENDANT : No,-Your Honor,

THE COURT: And have you been receéiving your

mediqations aS‘prescribed at the prison?

. THE DEFENDANT: At the prison, yes.
| TﬁE COURf: Okay. And were you given your
medications in the last 24 hours?
THE DEFENDANT: No, Your Honor.
THE COﬁRT: When was the last time you reéeived your
hedications?
THE DEFENDANT: The night before last.
A THE COﬁRT: Qkay.
rEﬂE DEFENDANT: But there is a regidual, you know.
It is not something if you just stop taking it, it is going to
autoﬁatically make you go nuts;l -
THE COURT: Okay. And so you feel that you are
competent to understénd our discussions here today?
THE DEFENDANT: Yes, Your Honor, I do.
'THE COURT: And the record should reflect the Court,
again, I have had a number of hearings with Mr. Dennis. I
believe our interactions appear at least to the Court to be
the same as they have been in previous visits or hearings that

we have had.
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One of the most important things that you have to-
understand today, Mr. Dennis, is you have to comprehend the
ramificétiohs of your'decision. If you are saying to
Mr. Edwards do not pursue ﬁhiS'petition that Karla Bufké.filed
with 33 assignments of error, do not do anything that:woulé
pursué any.légal options for me, you understand in %O doing
that you are giviﬁg up those righfs that are valuable legal
rights thaﬁ.you are entitled to as a-petitioner and as a
defendant in a;criﬁinal jusﬁiﬁe system?

THE DEFENDANT: I understand that, ‘yes.

THE'COURT: And 'you gnderstand these are
constitutiqnal protections that are-afforded all priéoners!
And I know you are on death row, correct?

-~ THE DEfENDANT: Yes, ma'am.

THE COURT: And so then there are a number of
prisonefs I'm sure‘you interacted with who are filing legai
aocuments and doing'things, because those are their precious,
valuable constitutional rights, so your decision here today to
give up those very important rights has significant |
consequences. Do you understand that?

THE DEFENDANT: Only to myself.

THE CQURT: Correct, to yourself. We are not giving
up anybody else's rights here today, Mr. Dennis, but it is
justzvery important thaf yvou comprehend that this decision

today is a very, very important one, and I want to make sure

————
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that ?ou feel you have had sufficient time to make that
decision. Is there anything else that you feel you need to do
before making this very important decision?

THE DEFENDANT: No.

THE COURT: Okay. You understand, sir, that the
effecf of‘the'wifhdrawal of your appeal will ‘give up all
-lifesaving iitigation and if you withdraw your appeal and your

writ that you cannot thereafter seek reinstatement of your

|appeal or your writ and that any issues that you, that could

have been Brought in this appeal or on your writ are forever
waived and the death sertence would presumably be carried éut
Qithout further delay or interventién?
THE DEFENDANT: I understand.
_ THE COﬁRT: And understanding that, Mr. Deﬁnis; do

you'still wish to give up all of your rights to lifesaving

potential litigation that Mr. Edwards can bring on your

behélf? ' -
THE DEFENDANT: I do.
THE COURT: Any supplemental questions from
Mr. Edwards or Mr. Plater?
MR. PLATER: I have none, Your Honor.
MR. EDWARDS: No, Your Honor.
Your Honor, in our telephonic conference yesterday we

had occasion to discuss a case Comer versus Stewart that

relates to one of the issues that Mr. Dennis had presented to
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or not, but it has been granted certiorari to the U.S. Supreme

this Court in his habeas petition regarding the Ring decision
of the three-judge panel, and in the order filed in that case
in the Ninth Circuit there was some language that I think

maybe Mr. Dennis should be éware of.

Whether or not it comes into play at the State level
in this case is yet to be seen, I guess, but the language I}
would like to quote is from that Comer versus Stewart opinion,
and it says basically that if Ring is to bé applied
retroactively, meaning to people who had their case prior to
its opinion coming down, the State would not have any interest
in executing a pérson whose death penalty was imposed pursuant
to the law prior to Ring, even if that person waived his right
to life -and even if that waiver was competently and

.
intelligently made.

And that is what we have I think here. We have done
the waiver. We have inquired into his competence and yet that
issue is still outséanding there, so I don't kﬂaw whether at
the Supréme Court level they will look at this and say we

would like to wait and hear on the final determination on the

Ring decision before we decide Mr. Dennis' case can go forward

Court. It was granted on December lst, Monday, and I have a
Westlaw cite for you if it will help.
THE COURT: Please provide that. ER1642H_

MR. EDWARDS: It is 2003 Westlaw 22327207. And, I

e ———
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don't know, it doesn't really address anything in the Supreme
Court's order why we are here today, but it certainly has some
relevance to Mr. Dennis' case. Regardless of what I do or the

Nevéda Supreme Court does, if the Federal Court somehow has

|this matter before it, it may take similar type action.

- THE COURT: Well, I know in our telephone conference

we discussed this particular case coming down and that issue

coﬁsideration for the Nevada Supreme Court. That is a case
that is coﬁing dut.of the Ninth Circuit. A cert has.been '
granted.

I have not héd an opportunity to read the case, but
ﬁhe direction,'tﬂe very specific directions from our Nevadé
Supreme Court ofvwhat this hearing was scheduled to address,
and T don't believe that this Court is in a position to
address the circumstances of that particular case; however,
I'm éoing to ask that Mr. Plater draft a propoaedlqrder for
the Court and allow Mr. Edwards to assist him with that.

The Supreﬁe Court, as you recall, had very specific
timelines as to when they want very detailed findings of fact
and conclusions bf law presented to them, and what we will do
is in those findings of fact and conclusions of law I would
instruct Mr. Plater to footnote the newest case and make note
that this Court did not consider the ramifications or

application of that particular case, but addressed the issues

is not before the Court. I believe that is a more appropriate
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1 |that the Supreme Court instructed counsel and the Court to

2 |abide by.

3 ' The Court ~~‘Mr{ Dennis, are there any questions that
you ha&e reqgarding your right to appeal and your righf to aﬁy
5 iifeéaving litigation that might assist you in avoiding the

6 |death penglty?

7 : TﬁE DEFENDANT: I ﬁaQe.no qﬁestionéh no.

- ' THE COURT: And, Mr. Dennis, is it your view that you

-

N

9 |want this Court or the Nevada Supreme Court or whatever Court

Wﬂ_
-

10 {has jurisdiction over your case to impose the penalty of death
11 |upon yod as spon as possible?
12 - THE DEFENDANT: Yes, Your Honor.

13 . THE COURT: And, Mr. Dennis, are you, you-have

14 ‘indicéted a numﬁer of different reasons, but from what I can
15 |understand in our conversations you have refgrenced an eye for
16 |an eye and you say, you have indicated that you are guilty of

17 |this crime and you are willing to accept your punishment. _Is

18 |that a correct view of what you have, your view related to:the

&

19 |imposition of the death penalty?

20 . THE DEFENDANT: Yes, Your Honor.

21 THE COURT: Mr. Edwards, I know that you had a

22 ltremendous amount of time to work with Mr. Dennis, that you

ER 1644

23 }and Ms. Butko both have vigorously attempted to get your

24 |client to understand that the appellate process and post

25 |conviction process is in his best interest. Are you satisfied_T
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1 {that you nad sufficient time to meet with Mr. Dennis to review

2 |all of his legal options and explain those options to him?

3 MR. EDWARDS: Your Honor, even Mr. Dennis tells you
4 |that I'm browbeating him. You know, I would disagree a little
5 |bit with that Cﬁaracte;ization. It has beeh a lot of
6 éomﬁunication and a lot of meetings and a lot of studying and
'7 éoﬁsideration of, i'thinkfthis is-a'véry uﬁique position to be
8 in,'béth him and‘I, and I don't know what more I can do until
9 (I'm giveg authority from.him about the objectives of
10 litigation; meaning to pursue something further.

11 : | Going aﬁy férther than ‘I have today I think would

i2 violate-my ethical duties in_this cése, so, ves, .I have met

13 |with him many times and, 'yes, I have discussed this to the nth
14 degree,w}tﬁ him ‘and I have ldoked at the la@. I have

15 |consulted people with more expertise in matters relating to

16 both psychiatry and the law in the death peﬁalty arena, and I
17 |do nét think there iS'anyﬁhing more I can.presqnt to this

18 |Court on his behalf.

19 THE COURT: Thank you, Mr. Edwards. Mr. Dennis, it

20 |is, the Court finds that you made a knowing, voluntary and

21 |intelligent waiver of your rights. The Court concludes that

22 |you have full comprehension of the ramifications of the

23 |decisions that you are making. The Court will accept those o
o
24 ldecisions. y %
25 The Court is satisfied that both your previous
41 -
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1 {counsel, Ms. Butko, and your current counsel, Mr, Edwards,

.,

2 |have attempted to dissuade you from your décision; They stand
3 |prepared and ha?é stood prepared to represent you vigorously

4 lin any lifesaving" litigation that they might file with any

5 |court on your behalf. - |

6 . it will be fhe order of the Court that Mr. Edwards

7 |remain yoﬁr counsel throughout these proceedings, and if your
8 |views related to any lifesaving litigation chanées, |
9:-M:. Edwards will remain your couﬂsel and you may contact him

10 at'any time. Howevér, as we‘discussed, in foregoing these

11 |appeals, in foregoing the process of post conviction relief,
12 |it may and will affect your legal sﬁatus and options that .
13 Jcounsel might have in the future, so that" is why  this h'earincj.
14 |is very, very iﬁbortant and I want to make-sure-thaf you have
15 |no questions, no concerns, §r if you want to rethink your -
16 |{position in any way. I have done just about everything I can
15 to télk ydu out of this, Mr. Dennis.

18 | THE DEFENDANT: I know you. have.

19 THE COURT: I want to give you every opportunity to,

20 lagain, the Constitution is a powerful and important document

21 |and there are reasons that all of us need to be held to the

.22 t{highest standards in the criminal justice system, and so that

23 |is why we have these processes, but you, this is your case.and

ER 1646

24 |you likewise have the right to pursue an appeal or give it -up.

25 Deputy, can you release one of his hands, please? I
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1 |didn't realize, do you have something in your eye, Mr. Dennis?
2 THE DEFENDANT: Huh?
3 THE COURT: Is your eye bothering you?
4 THE DEFENDANT: Yeah.
5 THE COURT: You can just keep that off. Thank you.
6 - Any additional concerns, any questions, Mr. Dennisé
7 THE DEFENDANT: No, Your Honor. -
8 Where were we? _
9 | THE COURT: Where were we? Mr. Dennis, any questions

10 |you have of the Court about your rights or‘your right to give
11 jup your rights?'

12 THE DEFENDANT: No, Your Honor. I think Mr. Edwatds
13 |has explained about everything he can explain to me and so0o I'm
14 }cool as .far as ;hderétanding and knowing what my options are
15 |and whatnot.

16 ) THE COURT: Okay. And you understand that I will:--

17 |Mr. Edwards will remain your appointed counsel “for any further

18 |proceedings --

19 THE DEFENDANT: All right.

20 h THE COURT: -- br any additional communications you o
21 {may wish to have with him? é
22 THE DEFENDANT: Right.

23 THE CQURT: All right. Ms. Clerk, I will need that —+q-

24 |transcribed immediately. Mr. Plater, the timelines from the

25 |Supreme Court are that we have to have the findings of fact
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and conclusions of law filed with the Supreme Court by
December 22ﬁd, okay, but f;om the court reporter I would like
to get that transcript if it is humanly possible by tomorrow
or Monday at the latest.

And, Mr. Plater, I would like a proposed draft. I
want a disk and I want Mr. Edwards to look at the pr0posed;:
draft. And, Mr. Plater, I will need that proposed draft oé.my
desk no later than 4:00 Friday, the 12th. Aﬁd I would refer
counsel té Calambro versus State, 111 Nevada 1019, as well as
the Nevada Supreme Cqurt order granting the motion that
ordered this hearing and the Supreme Court wanted substantial
specificity in fhe proposed order.

Now, let's see what else do I have? The record
should further fefleét that Mr. Dennis sought to correct
Dr. Bittker's report regarding the criminal history. I haée
pullgd the presentence investigation report and Mr. Dennis is
of course correct, he knows his own criminal hiétory. I think
somehow Dr. Bittker Qid not understand.

At page three, second paragraph to the last, there

were, there were charges in 1883 in Shelton, Washington, an
assault and second degree arson. In December '89, in Paiute

County, Idaho, grand theft. March '94, Seattle, Washington,

ER 1648

misdemeanor theft. April '94, Seattle, Washington,

misdemeanor theft. And then in March '99, the murder charge

here. So the South Dakota charges, there was one charge in l
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South Dakota on his criminal history in Hot Springs, South
Dakota in 1970 and that was posséésion of marijuana. Is that
your reccllection?

THE DEFENDANT: That is it, yeah.

THE COURT: Okay. So it appeared that, actually, you

know, the substantial majority of your charges were out of: the-

state of Washington, and one in Idaho, and then one in Nevadan
and then we have some that were not, there were no
dispositions and they don't reflect the state which they were.
charged. is that correct? |

THE DEFENDANT: That sounds right.

THE COURT: Any additional information you want to
provide or corrections to Dr. Bittker's report?

R

 THE DE%ENDANT: Your Honor, the mistakes he made in
that finding as far as I can see are so, you know, small, Ehey
are, they are not going to make a difference about anything.
I think he did take a little artistic‘license With his work~up
though.

THE COURT: Well, you know, I guess perhaps it is’

listening skills or writing skills, but I just wanted to note
that the record, the presentence investigation report reflects

Mr. Dennis' recollection of his history. 1
In reviewing the Supreme Court order, Counsel, I did
not see any other areas in which the Supreme Court directed

this Court to engage in any other evidentiary hearing or any
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other fiﬁéings. Counsel, anything else you see the Court
needs to make part of the record?

MR. EDWARDS: Your Honor, I agree with you. I think
the only thing left would have been to address-some_of fﬁose
evidentiary hearing issues, bﬁt that was only in the event -
that you did not find a'valid waiver of appeal, so that haél
been obviated by your ruling here today, so I don't think Qe
have anything more to comply with that order. |

| THE COURT: And in an abundance of cautionf I wanted
to allow ML. Dennis the oppo?tunity to know that this Court
was prepared to provide a hearing on those_issues, what those
issues were. And you understood that, correcﬁ, Mr. Dennis?

THE DEFENDANT: That's correct.

. THE CO&RT: ~And you wish to waive your right to .%
appeal and you wish to waive your right to have a hearing on
thoée 33 issues?

THE DEFENDANT: That's correct.

THE COURT: And the Court has accepted his decision
he has knowingly, voluntarily, intelligently made
understanding the nature and consequences of that decision, 50
I will ask Mr. Plater and Mr. Edwards to work closely to draft
an appropriate opinion. I will make part of my record, I Qill
attach Exhibit 3, Dr. Thomas Bittker's report that was
prepéred at the request of the Court.

Likewise, we will include Exhibits 1 and 2 which are
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all of the documents and reports that Mr. Edwards provided

Dx. Bittker to prepare his report. BAnd, of course, we will
incorporate by reference the file in its eﬂtirety and
eVerything elsé.that the Court has considered in‘all.of its
heérings. Any other matters the Court needs to take up?
'MR. EDWARDS: Your Homor, I think it would help ié“
you'cduld-givé an order to have him transported back to the
Nevada State Prison today, and if it is conveyed to the

deputles who transported him today, I think that is enough,

-but Mr. Dennis is. a smoker, and, as you know, you can't do

that at the jail. It has been a couple days now that he has’
been there. - _ : ‘5

THE_COURT} Okay. Well, ﬁr. Dennis; I have ﬁever |
been a'Sﬁoker,lﬁuﬁ I have a very dear judge friend of ming
from. South Carolina that has smoked since he was 15 years old,
and I know how he gets when he can't smoke a cigarette, so I
undefstand. So, députies, can we get him backfté NSP today?

THE DEPUTY: Yeah, Your Honor, we can take him.

THE COURT: Okay. Thank you very much. We will get
that taken care of, Mr. Dennis. And, Mr. Dennis, again, I.
wanted to, I want the record to reflect that Mr. Edwards
remains your counsel, so if you have any questions, concerns,
or issues, you may contact Mr. Edwards and he will assist you

in addressing those issues.

Anything else, Mr. Dennis, you want to make part of

—
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this record so the Nevada Supreme Court knows exactly what you

want done?

THE DEFENDANT: I can't think of anything else to -
add,uiourvHonor.

'THE COURT: Okay. Thank you very much, Mr. Dennis.
Thank you, counsel, and I .will await that order. And, agairn,
Mr. Plater, pay pérticular.aftention to what the Supreme Court
wants. And then also, Ms. Clerk, if you would make a note
Exhibit 1 ié attached to the findings of fact.énd gqﬁclusions
of law. And, Mr. Edwards, I don't know where the‘original.
Dr. Bittkeﬁ'report is, but that should likewise be made part
of the record filed in.

MR. EDWARDS: Your Honor, I have paper that looks-

like it is the original, but I don't think it is either. I

1thought he might have mailed it to you.

THE COURT: My secretary may have it, but I just want
to make sure that the Court Clerk understands the original
report needs to be filed in and made part of the record,
because I made notes on the faxed one that you sent over so I
coulg prepare for the hearing, and that is Exhibit 1. Okay?

MR. EDWARDS: Very good, Your Honor.

THE COURT: All right. Thank you very much for your
able work. Counsel, we will stand in recess.

-000-
ER 1652
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STATE OF' NEVADA )
) S8s.
WASHOE COQUNTY )

I, CORRIE L. WOLDEN, an Official Reporter of the
Second Judicial District Court of the State of Nevada, in and.

for Washoe County, DO HEREBY CERTIFY;

That I was present .in Department No. I of the

above-entitled Court on December 4, 2003, and took verbatim

stenotype notes of the proceedings had upon the matter

]captioned within, and thereafter transcribed them into

typewriting as herein appears;
That the foregoing transcript, consisting of p{:igés

1 through 48, is a full, true. and correct transcription of ‘my

-4

stenotype notes of said proceedings.

DATED: At Reno, Nevada, this 5th day of December,

2003,

@{MM&/ éﬁ Wl L2

CORRIE L. WOLDEN, CSR #194, RPR, CP
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FILED

RONALD A. LONGTIN, JR., Clerk
By & Quilici
I Dee 009

Beputy Clerk

"IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

TERRY JESS DENNIS;- -

Petitioner,
VS. . Case No. CR99P0611
STATE OF NEVADA, ~ Dept. No. 1.
| Respondént.
/
ORDER

On December 4, 2003, this court conducted a hearing pursuant to the Nevada Supreme
Court’s order of October 22; 2003. The Court was directed to determine Dennis’ competence and
the validity of his waiver of appeal of this court’s order of June 4, 2003, dismissing his post-
conviction petition for writ of habeas corpus. The Court has considereddl".hc testimony and evidence
adduced at the hearing, as well as the entire file z;.nd all other evidence presented throughout the
multiple proceedings associated with this case. Pursuant to the Nevada 'Supreme Court order of
previous date, the court renders the following findings of fact and conclusions of law:

1. On March 29, 1999, the State filed an Information charging Dennis with one count of first-
degree murder with the use of a deadly weapon. On April 14, 1999, the State filed a notice of
intent to seek the death penalty against Dennis. Maizie Pusich of the Washoe County Public
Defender’s Office was appointed to represent Dennis.

2. On Apn'l 16, 1999, Dennis pled guilty to first-degree murder with the use of a deadly weapon

pursuant to a written plea agreement. A psychiatrist conducted a competency evaluation before
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. This court found_Dcnnis% competent to enter a plea and found his plea was knowing, intelligent,

. On appeal, the Nevada Supreme Court found that “Dennis committed a calculated, cold-blooded

Dennis entered his plea céf guilty. The psychi;urist concluded that, although Dennis was clinically
depressed, he was comp{:tent to stand trail and assist in his own defense. See Dennis v. State, 116
Nev. 1075, 1079, 13 P.Bél 434, 437 (2000). During the plea canvass, Dennis told this court he
had served two prcviouséprison terms, that he did not consider living in prison to be “‘living at
all[]™ and that he did noit want to “‘waste away’” in prison for the remainder of his life, and

wanted to “‘get it over fzi&ster than that.”” Id. at 1080, 13 P.3d at 437.

and volimtary. Id. Denniis was canvassed by the court about his right to bave a jury preside over
the imposition of sentcnfi:e, and was told he would sta:t'i's.tic':ally have a better 6pportur_1ity of
obtaining a sentence oth%e.r than the death penalty Eom a jury ratﬁer than a three-judge panel.
Dennis knowingly, volq%ntarily and .intelligently waived his right to a penalty hearing before a
jury and requested sentéfnce be imposed by a three judge panel. November 17, 2003, Hearing,
30:12-32:8. A penalty hci:aring was conducted bef'ore'a three-judge panel. See Dennis v. State,
116 Nev. at 1079, 13 P3d at 437. Dennis told the panel he did not want to live in prison for the
rest of his life. Id. Althaiugh Dennis agreed to permit his counsel to argue for a sentence less than
death and s;;\bmit a seriténcing memorandum with medical, psychiatric and jail records, Dennis
refused to present any aélditional evidence in mitigation or make any further statement in
allocu__tion. Id. The threé—jﬁdge panel ultimately found that Dennis made a knowing and voluntary
waiver of his right to préscni further mitigating evidence or make any further statement in
allocution. Id. at 1081, 13 P.3d at 438. The three-judge panel considered the evidence,
testimony, and argumen%t of counsel. The panel deliberated and ultimately returned a verdict of '

death. Id.

and unprovoked killing and has a propensity toward violent behavior.” Id. at 1087, 13 P.3d at
442, The court determined that “the sentence of death was not imposed under the influence of
passion, prejudice or any arbitrary factor, and the sentence of death is not excessive, considering

Dennis and his crime.” Id.

ER 1656
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. On April 10, 2001, Dennfis filed a petition for writ of habeas corpus (post-conviction). On June 4,

. Before counsel for Demﬁs filed an opening brief in the Nevada Supreme Court, Dennis wrote a

. On November 7, 2003, lé)ennis' counsel, Karla Butko, filed a motion to be relieved as counsel for

. repugnant to her that shei could no longer represent Dennis. On November 17, 2003, this court

. On November 24, 2002,§ Dr. Thomas Bittker, a psychiatrist evaluated Dennis, and submitted a

-

2003, pursuant to the Stdte’s motion to dismiss, this court dismissed the petition. Dennis filed a

notice of appeal on Junei25, 2003.

letter, dated September 9 2003, to this court, expressing his desire to withdraw his appeal. In

another letter, dated Sep:@ember 17, 2003, Dennis told the Washoe County District Attorney he
wanted to withdraw his e%zppeal. On Cctober 22,2003, the Nevada Supreme Court, pursuant to thej
State’s motion, remande::d the case to this court to determine Dennis’ competence and the validity

of his- waiver of appeal.
Dennis. Butko alleged that Dennis’ desire to waive his appeal and proceed to execution was so

granted Butko’s motion,ﬁ and appointed Scott Edwards to represent Dennis who is familiar with
the case and had been asisisting Butko with the appeal. On November 17, 2003, Dennis told this
court he wished to waiv@: his appeal and proceed to execution. The court, however, ordered

Dennis to uﬁdergo a ps'y:chiatric evaluation to determine his competency to waive his appeal.

written evaluation to thi%.-'. court. Counsel for Dennis made arrangement for Dr. Bittkerto evaluate
Dennié. Counsel providéd Bittker with tﬁe medical and psychiatric records previously presented
to this court at sentencinﬁg. Dr. Bittker found Dennis “does have sufficient present ability to |
consult with his att‘ome;} with a reasonable degree of factual understanding.” Dr.-Bittker also
found that Dennis “has a rational and factual understanding of the proceedings [and] ... is fully
aware of the charges thét he confronts, the implication of the sentence, and has a full
understanding of what is involved in the death penalty.” Dr. Bittker found that Dennis “is also
aware of the legal options available to him and the consequences of his not proceeding with these
options.” Dr. Bittker concluded Dennis “is currently taking medications that are reasonable and
consistent with the diagﬁosis of Bipolar Disorder, and his primary psychiatric problems, alcohol,

amphetamine, and cocaine dependence, are contained by virtue of the total institutional control

ER 1657
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. Dennis was lucid durmg the court’s canvass, and understood the court’s questions and the

in his life.” Finally, Dr. Bittker found “[t]he medications he is taking are not having any unusual
effect on the defendant’s:" ability to make decisions in behalf of his own interest, and to cooperate
with counsel or to partici:p,ate in the court hearing.”
On December 4, 2003, this court conducted the competency and waiver hearing. Both parties had
previously agreed that Dr Bittker was not a necessary witness at the hearing. Dennis, himself,
also agreed that Dr. Bittlicer was not a necessary witness at the hearing. At the hearing, Dennis
indicated the following sitatements in Dr. Bittker’s report were erroneous: (1) relative of Dennis’
biological mother were fxeavily involved with alcohol and drug abuse; (2) Dennis was frequently
beaten by his school teaéhers: (3) Dennis had attained.a rank of Specialist 2 in the Air Force; (4)
Dennis was arrested in Siouth Daltota for a series of substance and alcohol-related offenses; and
(5) Dennis had experienti:ed auditory and visual hallucinations. The court accepts Dennis’
representations that the’é’oregoing statements were erroneously reported in Dr. Bittker’s tepon.
The Court canvassed Dez_nnis at length and accepts Dénnis’ representation that since he has been
in prison he has not felt éuicidal. However, Dr. Bittker notes in his report that Dennis. )
experiences depressxon and suicidal thinking Dennis disputes this representation. He
acknowledges attempted su1c1de prior to 1995; however, he started taking medication in 1993,
and has not attempted sqtclde since then nor has he made any suicide attempts while in prison.
Based on Dr. Bittker’s report and all other evidence before the court, the court finds Dennis does
not suffer from any dlsease or mental defect that prevents him from rnakmg a rational choice
among his various legal’ opttons -- including whether to pursue any further litigation that may
save his life. The Court ﬁnds Dennis is capable of assxstmg in his own defense and
understanding the nature of legal proceedings he may pursue to avoid or delay imposition of the

death.penalty.

purpose of the hearing, Denms answered the court’s questions with intelligence and insight. He

denied experiencing any auditory or visual hallucinations. Dennis acknowledged receiving his

medications as prescribed by the prison. Dennis was given an opportunity to ask questions of the
ER 1658
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court regarding his right | Eto appeal and his right to any lifesaving form of relief whereby he might

avoid the death pcnalty
12. Dennis continues to mamtam he wants to die. Dennis states he is “staunch in [hxs] decision{]”
and wants the death penalty imposed against him as soon as possible. He expressly desires to
.forego his appellateri ghfs or any form of litigation that may result in any legal relief from the

~ imposition of death. : Deimis understands that even if he were unsuccessful in any present or
future litigation, such llt:gauon might delay imposition of the death penalty. Dennis nevertheless
desires to waive even the opportunity of extending his life through continued, albeit possibly
unsuccessful, litigation that might delay his execution. ,

13. Dennis is aware of each and every claim for relief in his petition for writ of habeas corpus, and
expressly desires to disniliss the petition and waive his appeal related to the petition. Dennis was
advised he can renew hlS request for a hearing on his petition and the court will order a hearing.
Dennis states that he “took a life and I'm ready to pay for that with mine.” Dennis understands
he has the right to contmue with his appeal if he so desires. Dennis understands that by walvmg
hlg appeal the death penglty will be imposed. Dennis desires the death sentence he received to be
imposed against him. - | |

14. Dennis has had sufﬁcicrit time to consult with his attorneys regarding his desire to waive all
litigation or forms of relief, including his appeal, and to proceed with his death sentence. Dcnnis
understands that his couznsel have done everything possible to this point to keep his legal options
open for him. Counsel f@r Dennis have attempted to dissuade Dennis‘rfrom waiving his appeal;
counsel were prepared ait all times to represent Denais in any lifesaving liti gation. The court
finds, and Dennis persor;ally agrees, there is no other information Dennis requires in order to
supplement his decision to forego all litigation on his behalf. Dennis understands that if he
continues to pursue his appeal or other forms of relief, his life might be spared.

15. Dennis knows how to read and write. No one has threatened Dennis or made any prornise to him

in his decision to waive all further litigation. Dennis understands that by waiving his appeal, the

' The Court does not consider the applicability of Summerlin v. Stewart, 341 F.3d 1082 (9" Cir. 20003) (holding that
Ring v. Arizona, 536 U.S. 584 is retroactive on collateral review).
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16.

penalty of déath s irreve:rsible. Dennis understands that by waiving his appeal, any issues that
were or could have been zbrought in the appeal are forever waived, and that his death would
presumably be carried ot?;t without further delay or intervention. The Court has ordered Mr. Scott
Edwards to continue his ?representation of Dennis and advised Dennis he may contact Mr.
Edwards for any legal acivice before imposition of the death penalty.

The Court has considerea Dr. Bittker’s report, Dennis’ responses to the court’s canvass, and the
totality of the circumstaxiices. The court finds Dennis is competent to waive his appeal and any
other form of legal relicfé by any means that might spare his execution. Dennis has sufficient
present ability to consultz with his attorney with a reasonable degree of factual understanding, and
he has a rational and facéual understanding of the legal proceedings. The court finds that Dennis
has voluntarily, MOwinély, and intelligently waived his right to pursue further forms of relief
that might save his .life,"iincluding his right to appeal in CR99P0611, Supreme Court Case No.
41664. | |

DATED: This 2274 day of December, 2003.

o

%U/‘ Q'AW

D@TRICT JTUPGE

ER 1660 )

Amicus App. 144




- F . H

_ CERTIFICATE OF MAILING
Pursuant to NRCP 5(‘ti>), I certify that ] am an employee of the Second Judicial District Court
of the State of Nevada, Count:y of Washoe; that on this 29 day of 1}4 Caal—tA

3

2003, I deposited in the Couzity mailing system for postage and mailing with the United States Postal

Service in Reno, Nevada, a tr?ue copy of the attached document addressed to:

o 'l - ‘e

- o N

' . T
. . 5 i xd

12

13

14

15

17

18

20

21

22

23

24

T25

26

27

28

Scott W. Edwards, Esq.
1030 Holcomb Avenue
Reno, NV 89502

Deputy District Attorrfxcy Plater

. Via Interoffice Mail -

Terry Jess Dennis, #61244
NSP 3

PO Box 607 ;
Carson City, NV 89702
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TERRY JESS DENNIS, No. 41664

Appellant,
vs. .
THE STATE OF NEV
Respondigt. 0 ADA F a L E D
JAN 13 2004

ORDER DIRECTING CONFIRMATION OF
ANETTE M, BLOOM

VOLUNTARY WAIVER OF APPEAL -;E%H* T
e F QEPUTY CLEA

This is an appeal from an order dismissing without an

evidentiary hearing a -first post-conviction petition for a writ of habeas
corpus in a capital case. On September 26, 2003, the State maved this
court to remand. this appeal to the district court and to suspend the
briefing schedule based on letters appellant Terry Jess Dennis had
addressed to the district court and the Washoe County District Attorney
wherein Dennis expressed his desire to withdraw this appeal. On October
22, 2003, this colrt granted the State's motion and remanded the case o
the district coui-t for a determination of Dennis' competence and the
validity of his waiver of appeal.

__ Pursuant to our order, the district court conducted
proceedings to determine Dennis' competence, and ordgred a peychiatric
evaluation. On December 4, 2003, the district court conducted a hearing
on Dennis' competence and waiver of appeal. After a thorough canvass,
the court found Dennis competent to waive this appeal and further found
that Dennis voluntarily, knowingly and intelligently waived his right to
pursue this appeal. The district court entered its written order to that
effect on December 22, 2003. The district court clerk timely transmitted to
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this court for filing a copy of the transcript of the competency and waiver
hearing, as well as a copy of the district court's order.

To date, however, neither appellant nor his counsel has
formally moved this court to withdraw this appeal. Accordingly, counsel
for Dennis! shall have twenty (20) days from the date of this order within
which to file a motion in this court pursuant to NRAP 42 confirming
Dennis' continued desire to withdraw this appeal. The motion must verify
that counsel has informed Dennis of the legal consequences of voluntarily
withdrawing this appeal, including that D‘ennit; cannot hereafter seek to
reinstate this appeal and that any issues that were or could have been
brought in this appeal are forever waived, and that having been so

informed, Dennis consents to a valuntary dismissal of this appeal.
cc:  Karla K. Buytko

It is so ORDERED.
A L "o % , C.J.
Scott W. Edwards

Attorney General Brian Sandoval/Carson City
Washoe County District Attorney Richard A. Gammick

1]t appears that the district court granted attorney Karla K. Butko's
request to be relieved as Dennig' counsel and appointed attorney Scott W.
Edwards as replacement counsel for the purposes of further proceedings.
However, Ms. Butko remains counsel of record in this court subject to a
motion to withdraw or substitute counsel. Accordingly, pursuant to NRAP
46(d) and SCR 46, 47 and 48, Mr. Edwards shall have ten (10) days from
the date of this order within which to file a motion in this court to

substitute as counsel in this appeal.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TERRY JESS DENN'IS,
Appellant,

Vs.

THE STATE OF NEVADA,

Respondent.

L ]

Case No. 41664

e N e M S N e N e

Bref of Federal Public Defender

- as Amicus Curiae in Support of Appellant

FRANNY A. FORSMAN
Federal Public Defender
MICHAEL PESCETTA
Assistant Federal Public Defender
330 South Third Street, #700

Las Vegas, Nevada 89101

(702) 388-6577

Attorneys for Amicus Curiae
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L. INTRODUCTION

Terry Jess Dennis is a man who indisputably suffers from mental illness. He sesks to dismiss
the pending appeal from denial of habeas corpus relief to be the ninth person executed as a “volunteer”
in Nevada, as an alternative to committing suicide himself or to living in prison. His desire to dismiss
his appeal is “directly a consequence of the suicidal thinking and his chronic depressed state™ that are
part of his mental illness. Under the controlling legal principles, this Court cannot acquiesce in Mr.
Dennis’ attempt, upon which the state seeks to capitalize, to bring about his own destruction. The court

must proceed with the litigation of the pending appeal.

IL STATEMENT OF THE CASE AND FACTS

Petitioner-appellant Dennis pleaded guilty to first degree murder in 1999. 1 AA 9, 68." Atthe
penalty hearing, uncontradicted evidence was before the court that Mr. Dennis suffers from mental
illness, including bipolar disorder and post-traumatic stress disorder, and that he had a long history of
suicide attempts and abuse at the hands of his family. 1 AA 130-136; 2 AA 396-397. It was also
undisputed that prior to the homicide for which the death sentence was imposed, Mr. Dennis sought help
for his mental dif.orders, which were making him want to kill 2a woman. 1 AA 132,200. The Veteran’s
Administration admitted him briefly, medicated him, and then “cut him loose.” 2 AA 235, Mr. Dennis
refused to allow introduction of mitigating evidence beyond his own statements and his mental health
records. 2 AA 387, 392-399, 408-409. Despite these facts, the three-judge panel - - not surprisingly,
in view of the overwhelming death-proneness of such panels, seg Beets v. State, 107 Nev. 957, 977-978,
821 P.2d 1044, 1058-1059 (1991) (Young, J., dissenting) - - obliged M. Dennis’ wish for self-
destruction and imposed a death sentence. 2 AA 476. This Court - - again despite the undisputed

evidence of Mr. Dennis’ mental iliness and of his atternpt to get help before the commission of the

offense - - upheld the conviction and sentence. Dennis v. State, 116 Nev. 1073, 13 P.3d 434 (2000).
Mr. Dennis then filed a verified petition for writ of habeas corpus. 2 AA 479, The districtcourt
ultimately denied all relief and Mr. Dennis appealed. 4 AA 840. Counsel filed an opening brief on

appeal on September 16,2003, Amicus App. 24, raising substantial issues, including the question of the

| Citations to “AA” are to the appellant’s appendix citations to “Amicus App.” are to the
appendix of amicus curiae submutied with this briet.
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retroactivity of Ring v. Arizona, 536 U.S. 584 (2002), a question which is pending before the United

States Supreme Court. Summerlin v. Stewart, 341 F.3d 1082 (9® Cir. 2003) (en banc) (holding Ring

retroactive), cert. granted sub nom. Schriro v. Summerlin, 124 S.Ct. 833 (2003); contra, Colwell v. State,

118 Nev. __, 59 P.3d 463 (2002).
After the notice of appeal was filed, Mr. Dennis wrote to the district court, the district attorney, |.
and this Court, expressing a desire to abandon the appeal in order to be executed. On motion of the
state, Amicus App. 60, this Court remanded the case to the district court to determine if Mr. Dennis was
competent to decide to withdraw the appeal. Amicus App. 70. This Court instructed the district court
to conduct an inquiry into Mr. Dennis’ competence to abandon his appeal, and specified that:
(Iln determining competence, the district court should ascertain (1)
whether appellant has sufficient present ability to consult with his
attorney with a reasonable degree of factual understanding and (2)
whether appellant has a rational and factual understanding of the
proceedings.
Order granting motion at 3 (October 22, 2003) (footnote omitted), Amicus App. 72.
On remand, the district court appointed a psychiatrist, Thomas E. Bittker, M.D., to examine Mr.
Dennis and furnish a report on his capacity to proceed. The Court directed Dr. Bittker to answer

specific questions, but the questions the district court propounded were the standard inquiries made in

connection with competence to proceed to trial.” The district court did not ask Dr. Bittker to provide an

‘opinion on Mr. Dennis’ mental state under the correct standard enunciated in Rees v. Pevton, 384 U.S.

312, 314 (1966) (per curiam), that is whether Mr. Dennis’ decision was “substantially affected” by his
mental disorder.
Dr. Bittker examined Mr. Dennis on November 24, 2003, reviewed records, interviewed counsel,

and prepared a report. Amicus App. 81. Dr. Bittker's report diagnosed Mr. Dennis with bipolar

* The questions the district court posed were:
The written report shall specifically address: (1) whether Petitioner has
sufficient present ability to consult with his attomey with a reasonable
degree of factual understanding and (2) whether appellant has 2 rattonal
and factual understanding of the proceedings. Dr. Bittker shall state in
his report any professional opinion he has regarding the Petitioner’s
competence to waive appeal and forego possibly life-saving litigation.
Further, Dr. Bittker shall review all medication taken by Petitioner 0
evaluate what if anv impact said medication has on the Petitioner’s state
of mind and competence.
Amicus App. 77 (footnote omitted).
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disorder, chemical dependency, attention deficit hyperactivity disorder (ADHD), post-traumatic stress
syndrome (PTSD), mixed personality disorder with schizoid charactenistics, and severe depression.
Amicus App. 87-88.° Dr. Bittker's report reviewed evidence of a childhood filled with physical and
sexual abuse at the hands of Mr. Dennis’ adoptive parents. Amicus App. 82-84. Ilustrative of Mr.
Dennis’ disorder is his belief that his arrest as a juvenile was directly responsible for his adoptive |
father’s death. Amicus App. 87. Mr. Dennis’ background includes a significant history of poly-
substance abuse, including use of amphetamines, cocaine, marijuana, and alcohol. Amicus App. 84.
He has sustained “frequent head injuries,” but has never received a neuropsychological examination to
confirm the extent of his impairment. Dr. Bittker’s report states that Mr. Dennis has suffered from
auditory and visual hallucinations. Amicus App. 85.* After his arrest in the instant offense, Mr. Dennis
falsely bragged to the police about “multiple killings” that he allegedly comumitted. Amicus App. 87.

The psychiatric repért also reveals beyond any doubt that Mr. Dennis suffers from a life-long
history of suicidal ideation. Dr. Bittker's report notes a significant medical history of “chronic suicidal
ideation since [Mr. Dennis] was achild,” as well as a history of suicide attempts stretching back to 1966.
Amicus App. 85. Mr. Dennis was discharged from military service in Vietnam due to the fact that he

was “suicidal,"\Amicus App. 83; he “had made several attempts to seek admission to the VA Hospital

o 3 Dr. Bittker’s report classified Mr. Dennis’ mental disorders into the following categories found
in the Diagnostic and Statistical Manual of Mental Disorders:
AXIS I ~ 1) Bipolar Disorder, Type II, 296.89
2) Aleohol Dependence, 303.90
3) Amphetamine Dependence, now in remission, 304.40
4) Cannabis Dependence, 304.30
5) Cocaine Dependence, 304.20
6) Nicotine Dependence, 305.10
7) Posttraumatic Stress Disorder, by history, 309.81
(cardinal signs denied during my interview with the defendant)
8)Attention DeficitHyperactivity Type, 314.01
: #2 through #3 above in institutional remission.
AXIS II: Mixed Personality Disorder with Antsocial,
Cyclothymic, Borderline, and Schizoid Features, 301.20
AXIS II: 1) Hepatitis C.
2) Psoriasis.
AXIS IV: Severe. Social isolation, institutionalization, problems with
the cimunal justice system.

AXIS V: 50/30.
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Iv.  ARGUMENT

A. Standard of Review

This Court must review de novo the district court’s conclusion that Mr. Dennis is presently
competent to waive his appeal because the ultimate conclusion as to Mr. Dennis’ competency to waive
his appeal must be made by this Court. Cf. Rees, 384 U.S. at 314 (retaining jurisdiction of petitioner’s |

decision to waive appeal), held without action on petition for cert., 386 U.S. 989 (1967). Additionally,

the district court’s decision was based in part upon a written report of Mr. Dennis’ competency and there
is accordingly no need for this Court to give deference to the district court’s conclusions as they relate
to Dr. Bittker’s findings. Therefore, this Court must conduct a de novg review of the conclusions of the

district court. See, e.o., Haberstroh v, State, 119 Nev. __, 69 P.3d 676, 683 (2003).

B. The Uncontradicted Expert Evidence that Mr. Dennis’ Decision to Waive His Appeal is
“Directly a Consequence” of His Mental [liness Establishes that the Waiver is Invalid

1. The Distdct Court Applied an Incorrect Legal Standard on the Issue of Whether
Mr. Dennis’ Waiver was “Substantially Affected” by His Mental [iness

The standard of competence applicable to Mr. Dennis’ purported waiver of his right to appellate

review was set forth by the United States Supreme Court in Rees v. Peyton, 384 U.S. 312 (1566) (per
curiam). In Rees, the petitioner, who was under sentence of death, sought to withdraw his properly-filed

petition for certiorari. Counsel indicated to the court that he could not accede to petitioner’s request

‘without obtaining a psychiatric evaluation. The psychiatrist retained by counsel believed petitioner was

incompetent, but state-selected psychiatrists expressed doubts that he was insane. The Supreme Court
directed the federal district court to conduct a hearing and it held that the issue was:

[Whether [petitioner] has capacity to appreciate his position and make
a rational choice with respect to continuing or abandoning further
litigation or on the other hand whether he is suffering from a mental
disease, disorder, or defect which mav substantiallv affect his capacity in
the premises.

Id. at 314 (emphasis added).® Thus, in addition to the cognitive “capacity to appreciate his position,”

3 The standard imposed by Rees - - whether the litigant’s mental illness may “substantally affect
his capacity” to “make a rational choice with respect to continuing of abandoning further litigation,” 1d.
at 314, is the basis of the Supreme Court’s jurisprudence on the issue of standing to appear as a next
friend o assert an incapacitated person’s right to review on habeas corpus. Whitmore v. Arkansas, 493
U.S. 149, 166 (1990); Demosthenes v. Baal 495 U.5. 731, 7335-736 (1690); Calambro v, Distnct Court,

(continued...)
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the petitioner must be able to make a “rational choice.” Assessment of the rationality of that choice turns
on “whether he is suffering from a mental disease, disorder, or defect which may substantially affect his
capacity” to waive the present appeal.

The additional requirement of rational choice denotes more than mere cognitive understanding:
therefore, this element requires a different showing than what is required to be competent to stand trial
and to plead guilty. Mata v. Johnson, 210 F.3d 324, 329 n.2 (5th Cir. 2000) (distinguishing between

competency to stand trial and plead guilty, citing Godinez v. Moran, 509 U.S. 389 (1993), and Dusky

v. United States, 362 U.S. 402, 402-403 (1960) (per curiam), and the Rees standard for competency to

waive discretionary review). Additionally, the standard for incapacity in Rees is met if there 1s merely

a possibility that petitioner’s decision to withdraw his appeal is substantially affected by this mental
illness. See Rees, 384 U.S. at 314 (petitioner incompetent if decision “may” be substantially affected
by mental disorder). f

Under Rees, there can be no reasonable dispute that Mr. Dennis’ decision to withdraw the appeal
cannot be a “ratibnal choice” because it is “substantially affect[ed]” by his mental illness. Dr. Bittker's
report could hardly be clearer: after listing the mental disorders from which Mr. Dennis suffers, Amicus
App. 87-88, Dr. Bittker concluded that Mr. Dennis’ attempt to waive the appeal is “directly a

consequence of the suicidal thinking and his chronic depressed state .. ,” Amicus App. 88, and this

“strategy springs from his psychiatric disorder . . . .” Amicus App. 89.° Dr. Bittker came to this

conclusion without even being asked to offer an opinion under the standard of Rees, and thus his expert
opinion is all the more persuasive because it did not come in response to any prompting as to the correct
legal standard. The evidence before this Court, and its precise fit with the standard prescribed by Rees,

makes extended discussion of this point unnecessary: there can be no dispute that a waiver decision that

S(“.ccmtim.led)
114 Nev. 961, 971 P.3d 794, 800-801 (1998).

® Depressionis, of course, one of the charactenstics of bipolar disorder (formerly called manic-
depressive disorder), as ure suicide attempts. See Diagnostic and Statistical Manual of Mental Disorders
at 382-383, 392-396 (+® ed. Text Revision 2000). Dr. Bittker's finding is supported by Mr, Dennis’
psychiatric history. In 1995, Mr. Dennis referred to his suicide attempts by overdoses of drugs and by
carbon monoxide poisoning because “he would prefer to go to sleep than O inflict some violent means
upon himself.” Amicus App. 8.

(o8]

ER 1673




S s Y - L

is “directly a consequence” of mental illness meets the standard of incompetence under Rzes, which
requires that the decision be only “substantially affect[ed]” by mental illness. Nothing in the record
before the district court, ot in the colloquy between the court and Mr. Dennis in the hearing on remand,

rernotely contradicts Dr. Bittker’s finding, which the district court did not address. See Matav. Johnson,

210F.3d at 332 (holding that district court violated due process by failing to address psychiatrist’s report |.
that was contrary to court’s conclusion). Under that standard, this Court must reject the district court’s
conclusions and order that this appeal proceed.

The erroneous conclusions reached by the district court flow from the error as to the correct legal
standard. The questions the district court posed to Dr. Bittker (following this Court’s order of October
23, 2003), and which Dr. Bittker’s report answered, were the elements for finding competence to stand

tral. See, e.e.. Duskv v. United States, 362 U.S. 402, 402-403 (1960) (per curiam). The standard for

trial competence is not the same as the standard for withdrawing an appeal. See Mata v. Johnson, 210

F.3d at 3291 n.2. The district court’s order entirely fails to apply the correct standard. The district court
ruled that “Dennis has sufficient present ability to consult with his attorney with a reasonable degree of
factual understanding, and he has arational and factual understanding of the legal proceedings.” Amicus

App. 144. This is a finding under the Dusky standard, which does not address the Rges standard.

Similarly, the court noted that “Dennis does not suffer from any disease or mental defect that prevents

‘him from making a rational choice among his various legal options.” Amicus App. 142 (emphasis

supplied); see also id. at 102. However, the court did not consider whether Mr. Dennis was suffering

from a mental disease that may substantially affect his capacity to make arational choice. See Rees, 384

U.S. at 314 (emphasis supplied).
By confusing the legal standards, the district court (following the lead givenin this Court’s order)

left its decision without any legal support. E.¢., Bergmann v, Boyee, 109 Nev. 670, 676-677, 856 P.3d

560, 563-564 (1993) (district court abuses discretion by applying wrong legal standard); seg also Wade
v, Terhune, 202 F.3d 1190, 1195 (9" Cir. 2000) (no presumption of correctness (o state-court

factfindings when incorrect legal standard applied). Due process protections apply in habeas corpus

proceedings, e.g., Moran v. McDaniel, 30 F.3d 1261, 1271 (9% Cir. 1996). See Easter v. Endell, 37 F.3d

1343, 1343 (8" Cir. 1994) (state habeas proceedings must satisfy due process standards for procedural
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default and specifically to waiver decisions). St. Pierre v. Cowan, 217 F.3d 939, 949 (7* Cir. 2000).

The failure of the district court to apply the correct standard of competence to Mr. Dennis’ case can
result only in a denial of due process, since under the proper standard, Mr. Dennis’ waiver is
indisputably invalid.

2. The Di;%tn‘c; Court E;red in Icmolring Uncontradicted Expert Evidence that Mr.
Dennis’ Waiver Decision was “‘Directly a Consequence” of His Mental Disorders

As shown above, the only expert evidence before the district court, and this Court, on the relevant
issue did show that Mr. Dennis’ waiver decision was “directly a consequence” of his mental disorders,
and thus his decision was “substantially affected” by his mental illness under Rees v. Pevton. The
district court simply ignored the uncontradicted finding on this point in Dr. Bittker’s report.

The district court clearly erred in failing to address these uncontradicted expert conclusions
which are directly contrary to its ruling. See Mata, 210 F.3d at 332 (holding that district court deprived
petitioner of due process when it “made no mention of {the psychiatrist’s] report and conclusion” that

were contrary to its holding); ¢f. Rumbaugh v, Procunier, 753 F.2d 395, 399-401 (5% Cir. 1985) (district

court resolved contradictory findings in psychiatric report by allowing expert the opportunity to explain
whether petitioner’s mental illness substantially affected his capacity).

Instead, in the hearing the district court relied upon its own lay assumptions, not based on any
evidence in the record, to reject Dr. Bittker’s relevant findings. The court stated that Dr. Bittker’s
representations about Mr. Dennis’ “suicidal thinking and depressed state are not supported at least from
1999 forward.” Amicus App. 105. However, the court did not actually acknowledge the factual basis .
for Dr. Bittkers conclusions that Mr. Dennis’ mental illness does affect his present decision to withdraw
his appeal. The court also erred in discounting Dr. Bittker’s conclusions about Mr. Dennis’ suicidal
tendencies “as global statements that date back to Mr. Dennis’ childhood.” Arnicus App. 105. On the
contrary, a ““global” assessment, which includes evidence from Mr. Dennis’ childhood, is critical to an
accurate diagnosis as to whether he is presently suffering from suicidal ideation. Indeed, the very
definition of a mental disorder in the DSM-IV-TR, includes “a clinically significant behavioral or

psychological syndrome or pattern that occurs in an individual ... .7 Id at xxxi (emphasis supplied).

Similarly, the district court's rejection of Dr. Bittker’s finding that Mr. Dennis suffers from a

“chronic depressed state” as “not supporied” for the period since 1999, Amicus App. 103, is iself
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an individual’s mental state.

The district court also relied upon its own colloguy with Mr. Dennis as an indication of his
competence. Amicus App. 123-126, 129-132, 135, It should go virtually without saying that the
observations of lay individuals are particularly likely to yield unreliable assessments of a defendant’s

mental processes. See Lokos v. Capps, 625 F.2d 1258, 1267 (3 Cir. 1980) (“one need not be catatonic, |

raving, or frothing, to be unable . . . to relate realistically to the problems of his defense™); Lafferty v.

Cook, 949 F.2d 1546, 1555 (10" Cir. 1991) (untrained people often have difficulty recognizing signs

of mental illness from defendant’s demneanor); see also Miller ex rel. Jones v. Stewart, 231 F.3d 1248,

1254 (9* Cir. 2000) (Fisher, ., concurring) (“crediting [petitioner’s] position begs the question of his
competence”), stay vacated ,531 U.S. 986 (2000). In addition, the court did not (and did not have the
expertise to) consider information that Dr. Bittker was able to gather from Mr. Dennis as far as his affect
and other non-verbal indicators when speaking about and answering the doctor’s questions relating to
his suicidal ideation. For example, Dr. Bittker’s report described him as “emotionally distant,” and
“constricted,” and noted that “he appeared on the threshold of tears” at one point in the interview.
Armicus App. 85. The district court was also in no position, as a lay person, to evaluate Mr. Dennis’
affectless declarations that he “would rather not live than live” and be an old man in prison, and that

living in prison is “not living.” Amicus App. 121; 1 AA 35,2 AA 397. An expert could find a striking

similarity between those statements and statements Mr. Dennis made when he was actively suicidal.

e

Amicus App. 7 (** . . . feeling helpless, hopeless and worthless.” ‘I just want to be peaceful,” ‘T don’t
know what U'll do,” ‘T can’t see the point in this anymore.””), 12 (“nothing to live for”), 13 (“he does not‘
care to live anymore”), 8 (“he would prefer to go to sleep than to inflict some violent means upon
himself™), 18 (“cornered and desperate™). In fact, Dr. Bittker's report made the direct correlation
between Mr. Dennis’ “psvchiatric disorder” and his resulting decision that “he wishes to die and he
wishes to be certain of a reasonably human death,” Amicus App. 89, which is strikingly similar to Mr.
Dennis’ expressed wish to “go to sleep,” when he was actively suicidal in 1995. Amicus App. 8. The
fact that Mr. Dennis may appear lucid and rational to a lay observer does nothing to contradict Dr.
Bittker's expert findings. That Mr. Dennis’ decision - - however persuasively stated by him - -1 in fact

“directly a consequence” of his mental disorder is not a factual issue within the district court’s lay

12
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knowledge, since otherwise the expertise of mental health professionals would be irrelevant.

Further, the districtcourt's reliance on Mr. Dennis’ own statements at the remand hearing further
reduced the reliability of the hearing itself. Uncritical reliance on the statements of an individual seeking
to be executed is particularly problematic when, as here, there is no actual adversary litigation to ferret
out inaccuracies. For instance, at Mr. Dennis’ request, the court in the remand hearing purported to
“correct” Dr. Bittker's report on some issues. Mr. Dennis denied telling Dr. Bittker that he suffered from
auditory or visual hallucinations, and denied having them, Amicus App. 94-95, and the court made that
“correction.” Amicus App. 96, 142. In Mr. Dennis’ statement to the police, however, which was before

the court, he explicitly asserted that “I get these thoughts and voices telling me to do things and

sometimes I listen, sometimes [ don’t.” 2 AA 257 (emphasis supplied). Mr. Dennis’ mental health
records repeatedly documented his statements that he has had auditory hallucinations. Amicus App. 6
(reporting “voices which tell him to do things he doesn’t want to do”), 12, 23.1

The district court did not challenge Mr. Dennis’ attempt to make himself appear more competent
by denigrating the credibility of Dr. Bittker's report on factually inaccurate grounds. Counsel for Mr.
Dennis, who explicitly expressed his view that he was unable to argue against Mr. Dennis’ competence,
Amicus App. 13\'0, did not correct these inaccuracies. The prosecutor - - “the representative . . . of a
sovereignty ... whose interest . . . in a criminal prosecution is not that it shall win a case, but that justice

shall be done.” Lay v. State, 116 Nev. 1185, 1194, 14 P.3d 1256, 1262 (2000), quoting Kyles v. Whitley,

514U.S. 419, 439-440 (19953), quoting Berger v. United States, 295 U.S. 78, 88 (1933) - - did notcorrect
them either.

The district court also relied on a mental health evaluation of Mr. Dennis by Dr. Lynn that was
performed in 1999, in which Dr. Lynn found Mr. Dennis competent under the Dusky standard although
he was “clinically depressed.” Amicus App. 4. There has been a lapse of almost five years since Mr.
Dennis’ prior competeﬁcy evaluation, and the passage of time decreases the probative value of the prior

evaluations. See Vargas v. Lambert, 159 F.3d 1161, 1169-70 (9 Cir. 1998); Mata, 210 F.3d at 3305

2 Mr. Dennis also claimed not have told Dr. Bittker about, or to have any recollection of, “heavy
use of alcohol or drug abuse by the relatives of his biological mother,” and the district court noted this
“correction.” Amicus App. 4, 96. 142, At the plea canvass and in the penalty hearing, however, Mr.
Dennis himself represented that there was a history of alcoholism in his biological mother’s famly. |
AA 32-33;2 AA 396-397) Amicus App. 22
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Brewer v. Lewis, 989 F.2d 1021, 1022-1024 (9 Cir. 1993) (district court properly denied next friend

standing where no evidence in recent state court proceeding, or presented to district court, showed
decision to terminate legal proceedings affected by mental disease, and only evidence presented by next
friend was report from psychiatrist who did not examine inmate, which speculated that inmate “may”
not be competent). The prior evaluation 18 a particularly weak indication of Mr. Dennis’ current

competence because it did not consider the effect of his adjustment to his current confinement situation,

see Comer v. Stewart, 215 F.3d 910, 916 (9* Cir. 2000) (collecting cases), nor did it address Mr. Dennis’
competence to decide to abandon all litigation in order to be executed. The district court’s written
questions posed to Dr. Bittker also did not seek any opinion as to the effects of Mr. Dennis’ current
confinement situation on his mental state, and the doctor’s report does not address this issue. Even
assurning that it has some relevance, the previous evaluation did not analyze the effect of Mr. Dennis’
mental diseases or disorders on the rationality of the decision before this Court, and thus it does not
contradict Dr. Bittker’s finding that Mr. Dennis’ waiver decision is affected by his mental illness.
Further, the previous evaluation was concermed with the standard of competence to stand trial or plead
guilty, which, as pointed out above, is not the legal standard applicable here. It is axiomatic that the
propriety of each waiver of a right must be assessed individually. See Rice v. Olson, 324 U.S.786,788-
789 (1945) (guilty plea not equivalent to waiver of counsel). The court’s reliance on the previous
evaluation thus only exacerbated the court’s failure to apply the appropriate standard itself,

Thus the hearing on remand presents the classic problems of a non-adversary proceeding:
reliance on an incorrect legal standard, reliance on inaccurate evidence not challenged by the parties, and ‘
rejection of uncontradicted evidence on no factual basis at all. Thus, neither the district court’s order,
nor the record created in the district court, nor this Court’s one-justice order approving the district
court’s order and directing the filing of a “voluntary” withdrawal of the appeal without any adversary
litigation in this Court, comports with basic standards of due process under the state and federal
constitutions or with the reliability guarantee of the Eighth Amendment. The district court’s order must
therefore be reversed.

11
11/
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C. The D@strict Coqrt’s Decision Does Not Establish that Me. Dennis’ Waiveris Competant.
Knowing, Intelligent. and Voluntarv

Neither the district court’s decision, nor the record before this Court, supports a finding that M.
Dennis’ waiver of his appeal is competent, and knowing, intelligent, and voluntary. The questions
expressly posed to Dr. Bittker by the district court were confined to assessing Mr. Dennis’ cognitive
ability to understand the nature of the proceedings, and the consequences of his decision, and his ability
to rationally consult with counsel. The district court’s order finding that Mr. Dennis is competent,
Amicus App. 142, and its comments in the hearing below, Amicus App. 104-105, show that the court’s
focus was confined to his cognitive functioning. The district court did not, however, dispute Dr.
Bittker’s diagnoses of mental disease or his finding that Mr. Dennis’ current decision to waive his appeal
is a “direct[] consequence” of his illness, Amicus App. 88, and there is no evidence in the record
contradicting that diagnosis. Even if Mr. Dennis’ cognitive ability would make him competent under
the Dusky standard, this conclusion does not alter the force of Dr. Bittker’s finding under the Rees
standard: however cognitively sophisticated Mr. Dennis may be, if his decision to waive this appeal is
“substantially affect{ed]” by his mental illness, he is not competent to waive his appeal.

Additionally, the court did not adequately consider the separate and independent requiremnent that

Mr. Dennis’ waiver be knowing, voluntary, and intelligent. Comer v. Stewart, 215 F.3d 910, 917 Che
Cir.2000) (inquiry into competence distinct from whether waiver is voluntary, knowing and intelligent).
“Supreme Court jurisprudence . . . mandates that courts indulge every reasonable presumption against

waiver of fundamental constitutional rights.” Mata, 210 F.3d at 329 (citing Hodges v. Eastoq, 106 U.5. .

408 (1882), and Johnson v. Zerbst, 304 U.S. 458 (1938)). In this case, the district court treated Dr.

Bittker’s findings of Mr. Dennis’ cognitive competency as equivalent to a finding that his waiver was

knowing, voluntary and intelligent. This approach was incorrect as a matter of law because “ltlhe

presumption was applied in favor of waiver instead of againstit.” Shafer v. Bowersox, 329 F.3d 637,
650 (8th Cir. 2003). Applying the correct presumnption — that Mr. Dennis has not validly waived his nght
to appeal — leads to the conclusion that the evidence before the district court was clearly insufficient to

establish a voluntary waiver by Mr. Dennis.
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As explained above, Mr. Dennis’ mental disorders preclude a finding that his attempted waiver
of his right to appeal is voluntary. See pp. _ above. Dr. Bittker’s report concludes that Mr. Dennis’
present decision is a “direct(] consequence” of his “suicidal thinking and his chronic depressed state”
and thathis currenf “court strategy springs from his psychiatric disorder and his substance abuse disorder

" Amicus App. 88-89. Mr. Dennis’ mental disorders and their manifestations (i.e., suici.dal
ideation) preclude him from making a voluntary decision to end his life because that decision itself is
a product of his disorder. Courts routinely find that constitutional waivers are involuntary when they
are the product of a mental disorder that specifically impacts the exercise of that right. E.g., Ward v.
Sternes, 334 F.3d 696, 698-708 (7th Cir. 2003) (petitioner’s aphasia (manifested as a disconnect between
questions asked and answers received) prevented voluntary waiver of night to testify); Shafer v.
Bowersox, 329 F.3d 637, 647-51 (8th Cir. 2003) (petitioner’s personality disorder (manifested by
impulsive decision-making) prevented voluntary waiver of trial rights by guilty plea); ¢f. Colorado v.
Connelly, 479 U.S. 157, 169 (1986) (defendant’s command hallucinations prevented him from making
a “free decision” with respect to his right to remain silent; however, voluntariness under Fifth and
Fourteenth Amendments must be linked to state action).

As in Shafer, Mr. Dennis’ purported waiver is involuntary even assuming that he is competent.

See 329 F.3d at 649-50. It was therefore error for the district court to conflate the standard for

competency with the standard for voluntariness. Seeid. Applying the correct standard in this case can

only lead to the conclusion that the evidence adduced below was insufficient to rebut the presumption
that Mr. Dennis has not voluntarily waived his appeal rights. Therefore, this Court cannot accept the
district court’s conclusion of voluntariness.

V. THE_EVIDENCE BEFORE THIS COURT. SHOWING THAT BOTH MR. DENNIS
PURPORTED WAIVER OF THE APPEAL AND HIS COMMISSION OF THE CAPITAL
OFFENSE ARE PRODUCTS OF HIS MENTAL ILLNESS REQUIRES THIS COURT TO
REEXAMINE THE SENTENCE OF DEATH

Finally, the circumstances of this case require this Court to reconsider its substantive position
on allowing mentally ill defendants to dictate the unreliability of the record upon which this Court
reviews death sentences and to abandon avenues of review that are necessary to ensure the reliability of
such sentences. Although this Court has held that that the decision as to what mutigating evidence to

place before the sentencer is a tactical one for counsel to make. McNelton v. State. [153 Nev. 395, 410-
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would otherwise ensue with someone in his physical condition. Keaneth
survived artificially within a paralytic prison from which there was no
hope of release other than death. But he asked no one to shorten the term
of his natural life free of the respirator. He sought no fatal potions to end
life or hurry dea_th. In other words, Kenneth desired the right to die a
natura) death unimpeded by scientific contrivances.

1d. at 821. The court made it clear that:
(1]f Kenneth had enjoyed sound physical health, but had viewed life as
unbearably miserable because of his mental state, his liberty interest
would provide no basis for asserting a right to terminate his life with or
without the assistance of other persons. Our societal regard for the value
of an individual life, as reflected in our federal and state constitutions,
would never countenance an assertion of liberty over life under such
circumstances.

Id. at 820.

Here, by contrast, Mr. Dennis not only “ask[s]” the state *“to shorten the term of his natural life”
but, according to Dr. Bittker, commutted the homicide itself in order to induce the state to do so. Dr.
Bittker further found that Mr. Dennis’ wish to be executed is explicitly an alternative to commutting
suicide himself in order to free him from his mental illness; and this Court’s position in McKay shows
that an individual’s “liberty interest would provide no basis for reasserting a right to terminate his life
with or without the assistance of other persons,” if that decision was motivated by his view that his life
was “unbearably miserable because of his mental state.” That is exactly what Mr. Dennis, with the
assistance of the state, seeks here.

Most important from a policy standpoint, however, is the issue of deterrence. Courts continue
to approve of the theory of general deterrence - - that is, that executing an offender may deter others from
committing similar offenses - - despite the total absence of any persuasive evidence that there is such

a deterrent effect.’’ Whatever validity that position may have in other cases, however, it can have no

application at all in Mr. Dennis’ case. Here, Dr. Bittker's report indicates that Mr. Dennis committed

15 Compare. e.g., Evans v, State, 117 Nev. 609, 28 P.3d 494, 514 (2001) (prosecution arguments
based on theory of general deterrence proper), with Ruth D. Peterson & William C. Bailey, Is Capital
Punishment an Effective Deterrent for Murder? An Examination of Social Science Research, in
America’s Experiment with Capital Punishment: Reflections on the Past, Present, and Future of the
Ultimate Penal Sanction 157, 138-160 (James R. Acker, etal. Eds., 1998). Michael L. Radelet & Ronald
L. Akers, Deterrence and the Death Penalty: The Views of The Experts, 87 J. Crim. L & Criminology
1 (1996); see also Brian E. Forst, The Deterrent Effect of Capital Punishment: A Cross-State Analysis
of the 1960's In Capital Punishment: A Reader 39, 66 (Glen H. Stassen ed. 1990) (empirical evidence
for theory that certainty of punishment more effective deterrent than seventy).
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VI. CONCLUSION

For the reasons stated above, this Court cannot accept Mr. Dennis’ attempt to withdraw this
appeal, which is “directly a consequence,” Report at 8, of his mental illness. Instead, this Court must
re-evaluate its decision on direct appeal in light of Dr. Bittker’s report, and conclude that imposition and
execution of the death sentence would violate the Eighth Amendment.

Respectfully submitted this 26* day of January, 2004.

FRANNY FORSMAN
Federal Public Defende

g
< Milhael Pesqgid
Assistant Federal Public Defender
Nevada Bar No. 2437
330 South Third Street, #700
Las Vegas, Nevada §9101
(702) 388-6577

Attormeys for Amicus Curiae
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iN THE SUPREME COURT OF THE STATE OF NEVADA

TERRY JESS DENNIS

Apﬁellant,
V.
THE STATE OF NEVADA, No. 41664
Respondent.

/
QPPOSITION TO MOTION FOR LEAVE TO APPEAR AS AMICUS CURIAE

COMES NOW, the State of Nevada, and hereby opposes the
Federal Public Defender's motion for leave to appear as amicus
curiae. This oppositiqn is made pursuant to Rule 27 of Nevada
Rules of Appellate Procedure and the following points and
authorities.

The Federal Public¢ Defender moves this Court to appear
as amicus curiae and to file an amicus brief on behalf of Dennis.
The Federal Public Defender asserts an amicus brief ig necessary
because the district court erred by using the standard set forth

in Dusky v. United States, 362 U.S. 402 (1960), and Geary V.

State, 115 Nev. 79 (1999), in determining whether Dennis is
competent to waive his aﬁpeal from the district court's order
denying his petition for writ of habeas corpus (post-conviction) .
Aécording to the Federal Public Defender, the district court

should have-evaluated Dennis's competency under Rees v. Peyton,

384 U.S. 312 (19s66).
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This Court should deny the Federal Public Defender's
motion for several reasons. In Dusky, the United States Supreme
Court held that a defendant is competent to stand trial when he
"has sufficient ability to consult with his attorney with a
reasonable degree of rational understanding" and "has a rational
as well as factual understanding of the proceedings against him."

Dusky, 362 U.S. at 402 (1960). Accord, Geary, supra. In Rees,
SUsSEy ry REES

the Court held that in order to determine whether a prisoner is
competent to forgo further habeas litigation, the trial court
must determine whether the prisconer has the "capacity to
appreciate his position and make a rational choice with respect
to continuing or abandoning further litigation or on the other
hand whether he is suffering from a ﬁental disease, disorder, or
defect which may:substantially affect his capacity in the

premises." Rees v. Peyton, 384 U.S. at 314 (1966) . " Courts have

held that the Dusky standard for detexrmining whether one is
competent to stand trial is necessarily the same standaxd in
determining whether one is competent to waive appeals or other

litigation as enunciated in Rees. See Groseclose v. Dutton, 594

F.Supp. 949, 957 n.4 (1984); Franz v. State, 296 Ark, 181, 188,

754 S.W.2d 839, 843 (1988). Accordingly, this Court's directive
to the district court to use the Dusky standard in evaluating
Dennis's competency to waive his habeas appeal was proper. There
is no need for an amicus brief on the issue.

Furthermore, this Court is not required to follow the

Rees standard. Here, Dennis pleaded guilty before a three judge

-2-
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panel who sentenced Dennis to death. Dennis v. State, 116 Nev.

1075, 1080, 13 P.3d 434, 437 (2000). Dennis then filed a post-
conviction petition for writ of habeas corpus. The district
court dismissed the petition, and Dennis filed a notice of
appeal. It is this appeal that Dennis desires to waive. It is
well settled that there is no constitutional requirement that a

state provide an appeal. See McKane v. Durston, 153 U.S. 684,

687 (1894) ("It is wholly within the discretion of the State to
allow or not to allow such a review."). If a state decides to
confer a right of appeal, it is free to do so "upon such terms as
in its wisdom may be deemed proper." Id. at 687-88. Consequent-
ly, the states have no constitutional obligation to provide for

habeas post—conviction*relief either. See United States v.

MacCollom, 426 U.S. 317, 323 (1976); Pennsylvania v. Finley, 481

U.S. 551, 557 (1987) (noting that "[plostconviction relief is even
further removed from the criminal trial than is discretionary
direct reviéw" and that "[i]t is a collateral attack that
normally occurs only after the defendant has failed to secure
relief through direct review of his conviction."). If there is
no constitutional right to an appeal or to habeas relief, then, a
fortiori, there is no constitutional right to an appeal of a
trial court's denial of habeas relief. It would thereforxe also
follow there is no fe